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Of Legal Personality 

 

 If the right is not the will in act form, must it be said, as by Ihering and 

his disciples, that it is no more than an interest juridically protected? Rights 

would constitute the legal protection of individual and collective interests; and 

therefore would only belong to those whose interests are protected by those 

rights, i.e. their addressees. This, as such, justifies the traditional holding of a 

right by a guardian for the benefit of children and adults lacking sufficient 

mental capacity, thus for those lacking in will. In such a situation, the will of 

the guardian directs the right’s external realisation. However, we have seen 

that the right is not in service to the will, rather that it is the will which is in 

service to the right: the will of the guardian thus serves the will of his ward. 

There is likewise the collective will of an association, or the functional will of 

a foundation, to use the words of Hölder once more, which serves the 

beneficiaries of the association or foundation, these being the sole holders of 

the subjective rights.  

 However, you will already know that to identify the right with the 

interest that it aims to protect is to confuse that right with its object. It is to 

content oneself with one of the two, in eliminating the other. It is to show the 

aim, without indicating the means of reaching it. The means, you will say, is 

judicial protection, which is moreover implicitly contained in Ihering’s 

definition. However, this collapsing of rights into their judicial protection, 

whatever this may be, constitutes a danger. It would have the effect that all 

methods of judicial protection, such as police or administrative procedures, 



	

	

become subjective rights; for there are many means in the rich arsenal of 

objective law of protecting interests worthy of protection. There is first of all 

criminal enforcement, police operations, and the processes of administrative 

law. And yet, the characteristic of all of these processes of public law is that 

they do not leave the initiative or the implementation, i.e. the means of 

protection, to their beneficiaries whose interests are in question, but to the 

community itself, as represented by public powers. It is the opposite of what 

we understand by subjective rights, which allude to the means of protection 

left to both the initiative and autonomy of the interested parties. It is for them 

to use the subjective rights they possess as they so wish, and in their own 

interest; and that is why they exist as particular rights. I do not call them 

‘individual rights’, so as not to exclude from this category collective private 

rights. I use the term ‘particular’ so as to cover both. And yet, Ihering’s 

definition threatens to confuse one with the other, and to make, therefore, 

subjective rights substitutes for public and administrative law, and thus means 

of administrative oversight, perhaps a bit different from the other means, but 

of the same nature. This would be the case unless we think of the processes of 

administrative law as emanations of subjective law; and this second position 

would be as inexact and dangerous as the first.  

 The starting point being wrong, the logical consequence, an absolute 

principle benefiting the addressee, is equally inexact. Positive law offers a 

variety of examples of subjective rights held by others than their 

beneficiaries; and I am not speaking here of the case of legal representation, 

which constitutes the inverse phenomenon, the right resting with the 

beneficiary, as opposed to he who disposes of it. Instead, I am alluding to 

most varieties of assigned property, taking the term in its widest sense, for 

example sub modo gifts. The addressee is the beneficiary of the charge; and 

however, even when the charge absorbs all the benefit of the gift, it is the 

donee or the legatee who remains the subjects of the right. In this case the 



	

	

donor, bearing in mind the interest of the beneficiary, wanted that the 

implementation of the means of protection that he conferred to him, to use 

Ihering’s terminology, belong, not to him, but to another, this other being 

equally an individual acting privately, and not a representative of the 

community exercising a public function. The explanation is again simpler in 

those cases, which are moreover more frequent, where the charge only 

represents a tiny part of the benefit. In this case the donor wanted, despite the 

gain to be collected by another, that, with regard to the donee, the gift keeps 

its full effect and remains fully his property, except for a personal charge in 

favour of a third party. This does not amount to the splitting of the right 

transferred by gift, but the constitution of two distinct rights for the benefit of 

two different beneficiaries. It is as the donor wished. He made the full transfer 

of the property the principal aim of the donation; everything else in merely an 

ancillary purpose, resulting in a right of an equally ancillary character. These 

are the nuances that correspond to the will of the parties and it is for the law 

to respect them. The subjective right thus appears to us to be a power to 

assign, and thus with a social purpose, but which does not necessarily belong 

to those who are to benefit from it, without however necessarily belonging, on 

the other hand, to officials vested with a public function, but rather recognised 

as belonging to whoever is to have directing autonomy and individual mastery 

of the faculty that has as such been assigned to him. I do not mean by that the 

power to dispose; it is this confusion which led jurists like Hölder to vest the 

right in the legal representative, who disposes of the right, rather than the 

person who enjoys it. I speak of the mastery potentially attributed to the 

person who has the social quality to use the power which is inherent in the 

idea of the subjective right, even if it is another who exercises it for him and 

in his interest. On Ihering’s definition, we would have to vest subjective rights 

in all the beneficiaries of administrative protection measures, even though 

they are left to the initiative and discretion of representatives of the 



	

	

community. Is it not, in the end, or ultimately but no commas in the name of 

the subjects, as we used to call them, or citizens, as we call them today, and in 

their interest, that public law attributes, according to the constitution of each 

country, rights to the sovereign? Might we not say that these are subjective 

rights that the sovereign exercises in the same way that a guardian exercises 

those of his ward? We cannot therefore accept, in the absolute sense of the 

word, the principle that rights only belong to their addressees. It is almost 

always as such, i.e. typically the case. But it can also be the case that a right is 

attributed to holders of those who have mastery over it, as is the case with 

self-direction, even though other beneficiaries are to benefit from it; such is 

the case with property with a charge.  

 I am well aware that we have supplemented Ihering’s definition, – as 

was done by Jellinek who, even if it was later, abandoned his initial 

formulation, that also of M. Michoud, – in adding to the idea of an interest, 

which constitutes the purpose, and the idea of the will, which constitutes the 

means. I cite to you, for example, Michoud’s definition, according to which a 

right is ‘an interest of an individual or a group judicially protected by means 

of the power acknowledged to a will of that individual or group to stand up 

for and defend that interest’1. I have already stated that this introduction of a 

‘will’ element was indispensable; since the ‘judicial’ protection of the interest 

can only exist by the intermediary of a will as conscious of the social purpose 

of the interest as it is of protecting it. Only, it is that I have a degree of fear 

this definition does not sufficiently distinguish the functional from the 

autonomous will and in this respect lends itself to confusion, similar to 

confusion for which I criticised Ihering. Why, moreover, place in the 

foreground what is only the object of the right, without speaking about what 

constitutes its essence? For when all is said and done, no one would deny that 

	
1 Michoud, loc. Cit. I. no 48, p105. Cf Jeliner, System der subjectiven oeffentlichen Rechte 
(1892), pp. 40 – 42. (2e edit, 1905, pp. 42 et 44) 



	

	

a right is in reality above all a power. Would one define a driving force, 

whether it be steam or electricity, by the object to which one wishes to apply 

it, transport or industrial manufacturer? Nothing is more instructive in this 

regard than Jellinek’s modification to his initial definition of the right; and in 

drawing your attention to this point, I am only following Ferrara2. In the first 

edition of System der subjectiven œffentlichen Rechte3, Jellinek defined the 

right as ‘a good or interest protected by the force of man’s will, or rather a 

volitional power belonging to man’. It is the definition Michoud rallied 

against. Although in his 1905 edition, he defined it as ‘a volitional power 

belonging to man directed towards a good or an interest, as recognised and 

protected by the legal order’ – and what must be understood by that is the 

juridical organisation of the community, or rather the community envisaged 

juridically. A right is still a power inherent to the will, that is to say that it is a 

volitional force as others have called it, in service to the interests protected by 

that right.  

 I therefore again insist on the essential idea, which brings me to 

Jellinek’s second definition, that if we stick to the idea of interests, without 

joining to it the notion of a corresponding and autonomous power, as there 

must always necessarily be a power which assures the interest, we risk 

entrusting its safekeeping solely to the State’s police power; and that would 

be the negation of subjective law, as is the case in Duguit’s theory. Michoud 

understood this well, because after having spoken of interests in the same 

terms as Ihering, he appended the notion of the will, the latter assuring the 

guarantee of the former. But it is precisely this subordinate role that we assign 

to the will that renders its qualification ambiguous. If the interest takes 

precedence over everything else and it is juridically recognised that the State 

is more qualified than anyone to ensure it, the functional will in question 

	
2 Ferrara, loc. cit., p. 240 
3 Jellinek, loc. cit., (Edit. 1892), p. 42 (2e edit, 1905, p. 44) 



	

	

would have to be equated to the will of the State. At the least we would have 

to describe it as an autonomous will, to be sure that it is a power other than 

public powers. As it is thus, why not place in the first rank this notion of 

power, which is the very character of the right? Since the right is something 

alive and not an inert force. To focus on interests is to contemplate rights in 

terms of their abstract purpose, and not their concrete application. In itself, it 

is a force being exercised; and the force lies with where there are wills to 

realise it; and the more there is of it, the more force there is and of the right in 

question. It is why the power of a collective will be as fruitful a source of 

subjective rights as that which arises from the individual will. All I wish to 

say for the moment is that the idea of power was the first to be brought 

forward. Even if we then introduced the idea of the autonomous will to 

supplement Ihering’s definition, there would always be the fear, with interests 

taking significance, that the will is only recognised to the extent it is aiming at 

a legitimate interest and by the procedures admitted by the State. There would 

thus be the fear of the State interfering in all forms of individual liberty, in 

order to control its application. And yet, there are only really subjective rights 

if a part, not absolutely, but a large part, is left to individual initiative, with 

the exception of blocking their path if they abuse their right. Abuse of rights 

theory has become today the indispensable corrective of the subjective rights 

theory. Without an abuse of rights theory, the notion of subjective rights 

merits all the criticism which Duguit addressed to it, and to which I must 

return. But with this corrective, of which the goal is to bring in the idea of a 

social end for rights to limit the power of individuals, vested even in rights 

recognised by law, we conciliate both the rights of the individual and those of 

the community; all other theories sacrifice one to the other.  

 We thus return to the very characteristic of rights, the notion of power. 

I would not dare, however, to take up the expression which has become 

classic in Germany, of volitional power; you are aware of the confusion and 



	

	

scorn to which it can lead, by remembering the will theory, the Wilenstheorie. 

A right, I have said to you, is not the will in act form. But to say of a right that 

it is a power, even if it does mean, as is necessarily the case, a power 

involving the implementation of the will, does not return to saying that we 

identify the right with the will. This is as a right can belong to someone 

without exercising it himself. If a sovereign becomes incapable of reigning 

and we establish a regency, we do not say that the sovereign power belongs to 

the regent, no more than we do not attribute to a guardian the rights he 

exercises in the name of his ward. It suffices, for the power to remain where it 

belongs, that even if he is incapable of exercising it, that the person who 

exercises it for him only has the capacity to do so in the name of and on 

behalf of the holder, as he would exercise it himself if he were capable. There 

is still a will in service to the power constituting the right, although separated 

from the holder of the right. And that is the best proof that, even if the will 

remains an indispensable instrument for the exercise of a right, it is not 

indispensable that it must be the will of the holder of the right. Therefore it 

suffices to speak of power, in terms of defining the right, with the exception 

on confining the ‘will’ element, as was done by Michoud, to the processes of 

realising the right. We will say therefore that the subjective right is a power at 

the service of interests of a social character, and exercised by an autonomous 

will. 

 I believe it to be preferable, moreover, to hold myself to this 

description of interests protected by the law; because I find it somewhat 

dangerous to designate them as recognised or consecrated by the law, which 

would imply that the individual holds his rights by concession of the State. 

And this definition, apart from being eminently philosophically dangerous, 

would be applicable to rights resulting from custom. Custom implies an 

implicit recognition on the part of the community, without there being an 

express grant on its part. And yet, an interest only truly has a social character 



	

	

if it is implicitly recognised as such by the community. In placing the 

emphasis on the social character of rights, the concept of the right in and of 

itself implies this very relationship of dependence on and adaptation to, 

community life; the word ‘right’ thus suffices. Also, it is equally appropriate 

for the surely exceptional instances of interests which are not recognised by 

positive law but which the community conscience would regard as essential 

for social life. 

 Finally, in turning the will into a simple process of realisation and not 

a purpose, we are able to envisage all the cases, outside of the normal 

instances of being able to identify exercise with enjoyment, where the faculty 

constituting the right is exercised by someone other than its holder. And, at 

the same time, if I do insist on the condition of autonomy of this will in 

service to a right, it is in order to distinguish the rights in their subjective 

ownership as such from all other processes of judicial protection belonging to 

the domain of public law, or rather, because there is a here a more exact 

formulation, exercised as administrative guardianship. I make this correction, 

because there are subjective rights belonging to the sphere of public law, as 

well as to the sphere of private law, for example election rights, from the 

moment that they imply autonomy of the will, instead of being exercised as a 

public function. But again it must be, when we speak of subjective rights, that 

we mean powers left to the individual autonomy of whom they belong. I have 

already emphasised this crucial distinction.  

Rights being defined as such, I cannot, from the moment that they do 

not imply any necessary attachment to a will of which they depend, and it 

being that on the contrary the will is attached to the right to obtain its 

realisation, define the subject of the subjective right other than Binder has. 

That being all, in the field of law, which is constituted so as to realise a power 

of the nature of those which have the character of subjective rights4. Every 

	
4 Cf. Binder, loc. cit., p. 54  



	

	

being (and I am using this word purposely, in order to exclude the extreme 

consequences of Binder, who, even in terms of the subject, only wished to see 

a relationship, I say therefore every being juridically organised) who is 

capable of being vested of a constitutive power of a subjective right will be, 

therefore, a person, in the legal sense of the word. That would thus suppose 

that he is self-organised, not only in order to act in the field of law, that is to 

say that he has at his disposal an independent and autonomous will, capable of 

realising by means of law the social ends that he pursues, but also especially 

organised to pursue a goal connected to the social interests which are the 

justification and legitimation of the right. Every being who has this first 

attribute of having at his disposal an autonomous will, and is therefore 

equipped to use it, and who, second, is capable of realising an interest capable 

of being a legal end, is therefore a person. Needless to say that the type of 

person we are concerned with is the human person, who is himself the 

purpose and the end of all rights, since society, being composed of human 

beings, only exists to assure its members personal and life development, 

while, on the other hand, the human person possesses a will which is at least 

potentially capable of exercising the power we know as a right, or even, 

failing a volitional capacity, can borrow the functional service of the will of 

another, who identifies with his interests and knows how to ensure them. 

 But there is also nothing in the essence of the right, such as can be 

seen from reality, which requires that the natural person be the only one 

capable of rights. We would proclaim as such in a thesis which sees only the 

individual, and starts from the individual to constitute society, i.e. social 

contract theory. It is no longer possible to say such a thing of the law, which 

is above all a product of communal life, organised and hierarchized. Because 

this being that is society can itself contain or produce other similar social 

groupings, vested of a partially identical social function, and of which the 

purpose, as a consequence, is, at the greatest abstraction, what the law aims at. 



	

	

There are therefore collective entities that have rights, and as a result juridical 

persons in the perfect sense of the word. I will return to all of these points in 

detail. I have but a parenthesis before getting to there.  

 It is indeed that we face the theories of the positivist school, who 

reproach our inconsistencies, and find it contradictory to give to the right a 

social base and to maintain still the notion of subject, as if a right was 

something material, that one is able to possess or hold, in need of a being to 

whom it may belong. Adhere still to these analogies, when we construct the 

right as the external face of freedom and of the will. It identifies it with an 

attribute of the human person; it is as such that we can truly qualify it as a 

subjective right in the philosophical sense of the word. It has even only been 

so qualified, as opposed to rights being seen in its positive light and 

independently of the subjects for which it exists, that is to say objectively, 

because it identifies itself with what is truly subjective in the individual, 

because it was incarnated by the volitional force to which it belongs and 

which it exercises at its discretion and in accordance with its appreciation 

alone. Nothing then is more subjective. However, it is claimed that all of this 

should be rejected as soon as we no longer accept the postulates of 

Willenstheorie. Therefore, what still does the category of subjective right and 

the notion of the legal subject signify? If a right is truly only a relationship 

established between members of society, and if the whole ensemble of rights 

only constitutes the organic system of relationships between those members, 

we can no longer say that the right belongs to the individual; it does not 

belong to anybody. It is only a relationship of social interdependence, 

established in conformity with social necessity, or rather conforming to the 

requirements of social solidarity. What man calls ‘his right’ is only the 

relationship of enjoyment which derives from the needs of social life, a type 

of relationship which varies with these very needs, and on the basis of which 

he does not have any rights properly speaking. What is at the basis of rights 



	

	

relationships is social solidarity, which by definition excludes all relationships 

of individual ownership. All that remains is an objective law, and no longer 

subjective rights. If the notion of the subject disappears from the rights scene, 

like an abstraction henceforth pointless, the notion of the person disappears 

also, and the question of personality is no longer, since it suffices to recognise 

between groupings of persons the same relationships of social 

interdependence as those which are established between individuals5. And so 

I will say in advance that these are basically the same practical conclusions I 

shall arrive at or close to. There is just one last word to retain in the theory I 

propose to you; that said, this word contains itself a principle, and this 

principle is worth a whole curriculum in itself. 

 In reality, in isolating the right from its subjective attachments and in 

detaching it from the will as its initial cause, I do still keep its subjective 

character; or, at least, I intend to maintain qualifying it as such, with all the 

consequences that it involves, of which the principal is to imply the existence 

of a subject who is personally his own master.  

 If we cling to a purely objective system of social relationships, we risk 

arriving at one of its two conclusions: either to make the creation of rights 

solely dependent upon the State itself, in that it is the sole interpreter of social 

conventions; or, if this ultra-statist system appears unacceptable, at least 

relying on an idealistic interpretation of social solidarity to take care of all 

social relations. This would in a way appeal to a universal conscience, which 

would amount to reviving the whole of a dogmatic system a new kind, similar 

to what was formerly done by the natural law school, understood in the sense 

of the old authors. This would a reverse theology, a positivist theology. And, 

on one side like the other, the individual would no longer have his own rights, 

	
5 Cf. Duguit, in his two masterful studies, I. L’Etat, le droit objectif et la loi positif and II. 
L’Etat les gouvernements, et les agents. See also Le droit individual et le drot social. Cf. 
Jèze, Les principes généraux de droit administrative (extracted from the Revue générale 
d’administration, 1904)  



	

	

nothing of which he is guaranteed possession. Either the State, sole giver of 

rights, since it is the sole judge of social relationships to be established, uses 

this as its guise, vis-à-vis the individual, with the rights that it still purportedly 

grants to him; or, failing the State, it is wholly a doctrinal interpretation which 

is responsible for execution, in imposing its conception of social solidarity on 

the judges charged with realising its subsequent consistent interpretation. If 

the subject right is no longer, the right no longer exist in any sense. There 

would be rules which would perhaps still be legal rules; but there would no 

longer be powers belonging to the individual to aid him in fulfilling his social, 

as well individual, purposes. And I add that it is the interest in social progress 

and the community itself which protests against this expropriation of rights; 

because society is only prosperous and alive, as a group composed of free 

activities, if individuals can themselves develop to a great extent their 

personhood. This supposes that their free initiatives are guaranteed to a great 

extent, within the limits set by social necessity. And yet, the sole guarantee of 

the individual person, even in terms of social solidarity, is the confirmation of 

his free activity in the form of subjective rights, in other words that he is truly 

autonomous, when it comes to his juridical activity. To be a subject of law is 

to be sovereign, however at the very least limited to the juridical activity 

indispensable for the protection and realisation of interests specific to the 

person and covered by social guarantees. It is to this idea that the notions of 

power and autonomous will answer. Without this relationship of subjective 

mastery, no longer is there power, no longer is there autonomy; no longer are 

there delegated capacities. There would only be social dependence, shorn of 

all individuality and personhood; and we would be right in saying that the 

question of personhood would be resolved, the person being eliminated. It 

would not only be civil personhood, in its application to collective beings, 

which disappears, but also our acknowledgment of the individual, as a legal 

person, his capacity to have rights and to assure their enjoyment. Subjective 



	

	

rights become delegated functions; all property would be no more than an 

Armtsvermögen in Hölder’s sense of the word. Is this really where we wish to 

lead ourselves? And there would be, properly speaking, no more property. 

Because property which has become functional is no longer property; and, as 

this amounts to the condensing of all individual rights, with it, and the right 

that relates to it, disappear all others6.  

But it is not only the consequences which frighten us; it is the fact that 

the thesis itself is, objectively, socially and historically, false. It is the fact that 

these relationships of social interdependence, that we would continue to call, 

without doubt, from habit, rights, would have no independent and assured 

existence, outside of the interpretation of social solidarity of the authorities 

whose mission would be to this effect. And so, as I was just saying, as one 

moreover openly confesses, there would no longer be rights properly speaking 

but instead only rules always changing and revocable at the mercy of public 

powers. But the supporters, or at least the promoters of the theory, realise that 

the consequence of this would be unacceptable and are the first to declare that 

even the interest of society requires that these supposed relationships are 

established to the benefit of individuals who have the capacity to be 

autonomous, or are assured to them within the limits of social requirements. 

That is all that we ask; and these purported relationships of social 

interdependence would become again in substance, and in reality, subjective 

rights, in the true sense of the word. The functional character would disappear 

and the subjective character would survive; that is all that matters.  

If the notion of the right exists, outside of its legal consecration, i.e. a 

power constituted to act in view of an interest having a social value, it must be 

recognised that this power can no longer be arbitrarily disregarded. It thus 

belongs to someone, in a wide sense of the word, even without any express 

	
6 All these elements have been confirmed by two recent conferences of high interest, 
convened during winter 1909, by Duguit at l’Ecole des Hautes Etudes sociales, and during 
which he opposed to the old notion of property-right that of property-function.  



	

	

recognition on the part of the State, drawing only on grounds of a higher 

social value. This contains all the elements of the following issue: are there 

faculties so essential to basic interests that the law aims to protect that we can 

only remove them from those who naturally possess them for overriding 

superior reasons? If this is so, we must recognise the proprietary character of 

rights, thus the quality of the subjects who possess those rights. And yet, what 

I would like to say is that from the moment that a basic interest, an interest 

worthy of protection in all societies of human beings, is at stake, and that a 

legal power is constituted to satisfy that interest, the person in whom that 

power resides is the subject of the right, that it is without doubt possible to not 

recognise it, if the interest of society so requires, but cannot be refused purely 

arbitrarily, and which, if it is recognised by positive law, would belong 

personally to the subject, by virtue of an initial cause that lies with him, and 

not by virtue of a granting by the law, as a tolerance or a delegated function. 

The application of this basic truth is above all incontestable when it comes to 

the human being. The interest that he represents is of such a nature, since it is 

for him that society exists, that the option he possesses to act on the legal 

terrain cannot be refused, totally or partially, other than for exceptionally 

serious overriding reasons. What this amounts to is this faculty being so 

constituted, from the moment it is recognised by positive law, it exists as a 

subjective right, having a prior cause to its legal recognition. It can thus 

clearly be seen, even without casting the right as the external face of liberty, 

sticking to the social aspect and the basic value of the individual interest for 

society, that it is easy to reconstitute the idea of the legal person in favour of 

the individual human being, and to maintain it with the quality befitting the 

subject of these rights, according to constant and universal tradition. What is 

evident and required when it comes to the human individual, was only 

realised under later conditions and recognised for individuals collectively, 

because, on the one hand, the interests that they represent were, in that era, 



	

	

more difficult to recognise because of their social value, and, on the other 

hand, the overriding superior reasons which could lead to societal opposition 

to a collective right could more easily be presented or at the very least 

accepted. But, what I wish to say is that this legal potential of collectives was 

recognised with a view to transforming their right holding capacity, it was to 

be by subjective rights that these collective powers were to be exercised, or, if 

one prefers, that these legal relationships were to be consecrated by rights. 

Such is the reality; the notion of the subject, that of the belonging or 

ownership of rights, throughout reveals and requires the universal conscience.  

And if it thus, the right has been released from history, a force, which, 

after having most often established by its excesses, is subsequently recognised 

for its uses. If we were to interrogate the past, we would find a process of 

evolution throughout. Nowhere would we see rights originating from an 

initial granting by the law, – because I am not speaking about individual 

grants, privately made by the holder of a right, such as, for example, those of 

lords who in this way make use of their proprietary rights. I am speaking 

about the initial foundation of the right, emanating from a collective power, as 

interpreter of social solidarity. This is what is nowhere to be seen. But across 

the individual initiatives, which are based on the strength of their initiators, or 

their courage or energy, whether they be individual or collective, use, at their 

discretion or not, this force which is an organising force, which is envisaged 

for and for the benefit of what we used to call the social order, and what we 

designate today as social interdependence. Owners of grand estates who have 

infinite possessions organise cultivation to the benefit of small tenants 

grouped surrounding them; great landowning lords being attributed sovereign 

rights at the expense of the State; and later social demands of lower classes, 

uprising of communes leading to the feudal autonomy of towns; the 

reconstitution of sovereign rights in favour of the king; the extension of rights 

and privileges of corporations and bodies vested with a public function, rights 



	

	

of the English Parliament, of the States of France, and even of the great 

judicial companies; and, in the field of private law, fights between feudalists 

and jurists; everywhere there was fighting, conflict, the evolution of the weak 

or oppressed, more often again their revolt, fighting tooth and nail through 

long periods of violence, to take and to capture, to take the privileges that are 

turned into rights. The right emerged throughout from an organisational force, 

of a force turned into social value7; it begins by contravening the law that it 

overthrows, itself becoming and founding a law. That is its social result, its 

creations generating of an order, of balance and progress, which makes of 

itself, despite its origins, a recognised, accepted, and proclaimed law. So go 

therefore and ask of these bold generators of initiative and personal creation 

to see something other than rights belonging to them, emanating from them, 

produced and maintained by them, by means of the powers recognised as 

belonging to them, ultimately by the community and the constitutive custom 

of objective law! Thus go to them and say that it is the community, organ of 

solidarity and social interdependence, which accords them rights, or rather 

delegates those rights to them, as functional and revocable rights! Who 

therefore would have dared to claim that the privileges won by the communes 

would not belong to them as rights, born from their efforts and their heroic 

fights, and truly revert to them as property? And who would thus dare to say 

that the rights attributed to the English Parliament were only the result of 

relationships of social solidarity, established by virtue of a superior authority 

to itself? All that is won, either right or land, emerges as legitimate property. 

And if we find this brutally historic explanation has against it all of 

idealistic philosophy, whose duty precisely is to protest against this usurping 

origin of the right, it must also go up against all the postulates of the social 

	
7 See on this subject an often cited celebrated passage of Thucy-Dide, v §89 (Cf. §105). I 
have extracted the following axiom at least, which is as striking as a medal: ‘What decides 
rights, humanly speaking, is communal necessity; more precisely it is the potential realised by 
the strong, and to which the weak submit’.  



	

	

school, since it starts precisely from the idea that rights, even the most 

individualised, can always be revised for reasons of social utility, that they are 

neither absolute nor perpetual. So, if it is as such, why protest against 

individual conquests, as soon as they turn into rights by reason of their social 

value? This is the very application of the theory. Only, instead of accepting 

these findings of fact, from which legitimacy springs, at the very least the 

uses associated with it, it is desired that we reduce ourselves to a positivist 

idealised abstraction, which would put the determination of rights at the 

mercy of a few theorists, soon likely to give rise to cults. It is against these 

pretentions and dangers of the positivist school that the entirety of history 

protests. The argument is not that what was unjust becomes just. Injustice 

remains injustice, the violation of a right remains illegal, and calls for 

reparation; but, at the same time, and subject to the necessary reparations, 

every social organisation, each exercise of individual force which manifests 

itself as an element of the order, of civilisation, of freedom and of progress, 

becomes by its communal acceptance a legal phenomenon which imposes 

itself on the state of affaires, anticipating that it takes its place, bit by bit, of 

being recognised as a right. On that day, history creates a subjective right; and 

those who generated it, more or less directly, will never agree to not being its 

holders.  

 Everywhere, on the historical terrain, as well as that of sociology, we 

return to the notion of the subject of law; and moreover, I shall add to be 

complete, on the philosophical terrain also, and especially that of idealist 

philosophy. As I have already stated, and because it is by this that I shall 

finish, without the concept of ownership there would no longer be rights 

guaranteed to anybody, and the end of individual justice: there would always 

only be reviewable relationships, at the discretion of the interpreters, more or 

less improvised, of the social conscience, sitting higher than always revocable 

functions. And so, the idea of reparation for the violation of a right 



	

	

disappears, as a postulate of strict justice, so as to maintain what would be, at 

the most, a vague state consisting of grants in equity. In subjectivist theory, 

without doubt in its adaption to the findings of the historical school and the 

requirements of the social school, the rights, in keeping their quality of 

subjective rights belonging to individuals, are forever transforming and in a 

constant process of revision. However, by reason of them being rights, and 

hence proprietary interests, no expropriation, no matter how small, can take 

place without reparation. This is no longer a simple measure in equity, but an 

exigency  of justice. 

 And I do not believe, moreover, that if I emphasise this notion of the 

subjective right, that I am taking my turn in establishing a metaphysical 

concept, such as that which we have so sharply criticised. It is the objection to 

the idea of the right made by Auguste Comte, and picked up these days by my 

friend Duguit8. 

 But I wish to remark that this criticism only addresses itself to a 

certain conception of the subjective right, which is not the one which I have 

taught you. If we say that the right is something which exists in and of itself, 

as an inherent power of the individual, taking effect on account of the 

individual and as such superior to the legal order, understood as the sum of 

social needs, it would certainly be the case that we would be implying that the 

right has a metaphysical or religious character, which itself implies a certain 

philosophical conception of freedom, of selfhood and personhood. It is 

perhaps this conception which at home was the inspiration of theorists behind 

the Declaration of the Rights of Man, and, in Germany, certain supporters of 

what is called Willenstheorie. However, I certainly would be misunderstood if 

I have not succeeded in convincing you that all my efforts have been aimed at 

combatting this ideology.  

	
8 See Léon Duguit, Droit social et le Droit individual, pp. 12, 14 et seq.  



	

	

 I have never claimed that the right was a power existing in itself, but 

rather that it is a power recognised by opinion as an individual necessity, thus 

a relationship, established by the mind which conceives of the right, between 

the acting and operating will and the social results that it is to produce, 

guaranteed by the will of the people as communal interpreter.  

And yet, a relationship mentally conceived is no longer a metaphysical 

concept, but rather a collective psychological fact; and one can never, 

however positivist one is, remove from social relationships the element of 

psychological value which serves as their foundation, and I even dare say 

creates them on the basis of the material realities of the dealings between men 

gathered together in society. It is a fact, a social fact, and is inescapable. 

Notice, moreover, that even in objective law theory, so brilliantly 

exposed by Duguit, one cannot help but be led to identical conclusions. 

Because, in short, Duguit combats with extraordinary verve all definitions of 

the subjective right which permit the notion of power to enter; he gently 

mocks the imperceptible nuances established by German authors between 

Wollendürfen and Wollenkünnen, without much regard as to whether the first 

leaves room for the idea of a moral power conforming to a universal and 

communal assent, and the other only the idea of a pure and simple material 

possibility, only realised by a will in action. He analyses, moreover, in 

absolutely precise terms, Ihering’s definition, to show its gaps and 

insufficiencies; he rightly shows that it does not suffice to speak of interests, 

that there must be a will to ensure and to serve them, thus that it is impossible, 

as soon as we accept the idea of the subjective right, to do away with notions 

of power and the will. We would otherwise not be speaking of a subjective 

right. I have already explained all of this to you myself. 

However, when in turn it comes to analysing the postulates of rules of 

objective law, it must be recognised that the social interest itself is the first to 

require a certain guarantee for the individual, in guaranteeing him what he is 



	

	

permitted to do and indicating to him what is prohibited: thus it is 

indispensable, without destroying all initiative and submitting all individual 

activity to the pure arbitrariness of public power, to delimit what each can and 

cannot do. And so, with regard to the content of these limits, how are we to 

describe the individual’s power other than by the freedom of activity 

inasmuch guaranteed? Is it not also a Wollendürfen in its own way, a power 

recognised by others, granted, if you like, by the law, or authorised by 

custom? However, in the end, a power in the legal relationship sense.  

 Only that this power never finds its source in the purpose that the 

individual has to fulfil, but rather uniquely in what society has allocated it at a 

given moment in its existence; a simple tolerance. And that is what worries 

me. The guarantees to which we consent are never more than granted to 

individual activity, precarious and revocable, by those who represent the rule 

of objective law.  

 We cannot eliminate the legal relationship, constitutive of the idea of 

individual power. But this relationship is only constructed because of a grant 

of power, without accepting that the individual is the subject of a relationship 

of this genre, by reason of what is necessary to develop his individual activity 

in conformity with the postulates of social life.  

 And it is in this that we differ. I am among those who conceive 

otherwise the relationship of power, and who believe along with universal 

opinion, with the general historic tradition, that this relationship is conceived 

for the benefit of the individual, by reason of his individual purposes as much 

as his social purposes, and that consequently it is conceived as a necessary 

power for the individual, by the fact that he is an acting force, conscious and 

operating, by the very fact also that he is a social unit, contributing by his 

very activity to social life and the functioning of the community.  

 This is not to isolate the individual, to make of him an entity in and of 

himself, detached from the community. But in considering him in terms of the 



	

	

community and of his social purposes, it must again be taken that he is, as a 

centre of conscious activity, a force realising the idea of power, 

Wollenkünnen, realising it in harmony with general assent and the social 

order, Wollendürfen, thus having the potential for legal mastery, under the 

permitted conditions of exercise of the community.  

 It is in this way that the universal legal conscience has always 

conceived the relationship constituting the subjective right. And since this 

means a working relationship and the creation of a collective consciousness, 

we must accept it as it is conceived, as a power relationship and not simply of 

tolerance, culminating in the idea of a personal attribution of power as such 

conceived, thus in the notion of the subject of law.  

 What has been said will never remove the idea of subjective rights 

from the sphere of objective law9.  

 That is enough, I imagine, to maintain, conforming to all the traditions 

and conceptions of the universal collective conscience, the idea of the subject 

of law and of the subjective right.  

However, in that the right implies a subject, we have already seen that 

the subject is not necessarily the same thing as the human person. All entities 

constituted sufficiently autonomously, and producing legal activity, becomes 

a subject of law, from the moment that there is a will assigned to it to exercise 

all the powers which have been assigned to it as rights.  

And yet, who would dare say that man alone is constituted in such a 

way as to realise powers of this nature? We must bring in here a notion which 

Hauriou, in the preface to the recent edition of his administrative law précis, 

has put into sharp relief, the notion of the institution. I am not alluding here to 

his theory of personhood, so interesting, so new, is his fine analysis of the 

idea of representation. What I am instead speaking of is a new attempt to 

	
9 See, on all these points, Esmein’s  masterful rebuttal Duguit’s theories: Esmein, Elements de 
droit constitutionnel (1909 edition, p. 34, p. 48, note 2. 



	

	

justify the theory from reality10. Each contributes his individual cause, so 

many that one has the intuition that there is something there which is 

necessary, a phenomenon that we cannot contest, and that we must accept as a 

legal reality. Only, instead of sticking exclusively to each of these personal 

causes, we must take the just and true parts of each and lend it to the whole, 

as a comprehensive synthesis. This synthesis appears to me to be otherwise 

correct in Hauriou’s conception of the institution, in his theory of civil 

personhood, which emerged well before the rest. It is, as I have said, in the 

preface to the recent edition of his administrative law précis that he developed 

the sociological theory of the institution, its historic and legal role; he made it 

the basis of the whole of public law11. His thesis, particularly concerning its 

application to juridical persons, and principally with regard to the 

foundations, had already been outlined in Germany12. But we must recognise 

that, as a general theory, it is Hauriou who has developed it in the most 

original and profound manner.  

What strikes me the most, I who cannot stop myself from seeing the 

right from a historical perspective, is that the first processes of legal 

realisation appear to us as the product of more or less rudimentary 

organisations, destined to act on the legal terrain and to produce legal effects. 

The reason, which I already often have given to you, is that one man alone is 

too weak to assure the recognition and respect of his rights. For the right to be 

an obligation, it is necessary that men not only group themselves, but also 

organise themselves. The first groupings appear, less like our associations, 

where each enters and leaves at will, in equal situations and equal before the 

law, more as organised and hierarchized institutions, superior to the 
	

10 See Hauriou’s article in the Reveue générale du droit, 1898, p. 5 et seq. Cf. Leçons sur le 
movement social, p. 92 et seq.  
11 Hauriou, Précis de droit administrative (Ed. 1907). Preface. See also his article in the 
Receuil de legislation de l’Académie de Toulouse (1906) p 134 et seq.  
12See in particular Behrend, Die Stiftungen (1905) I, p. 312 et seq. And on institution theory, 
as the foundation of personhood, with references and citations, Ferrara, loc. cit., no 61, p. 315 
et seq.  



	

	

individuals which compose them, and of which there are only living parts, 

living members, as was said by Saint Paul13, and not sovereign masters as 

would be the case of associates today. Such is the case with the gathered 

family or a social institution, and all the other social groupings, clans, faith 

communities, and later the co-dependents which formed the structure of the 

feudal world. It is only very imperfectly that we can place them in the 

associations category; we do so because of their communal character, taking 

the association as a type of genre. But truly speaking, in its modern sense, the 

association never existed under the ancien régime. At earliest we see its birth 

in England in the eighteenth century; but, in its place, there were collectives 

everywhere organised in institutions and, failing institutions properly 

speaking, establishments which function juridically and which offer us the 

archetypal organic institution. But for corporations or establishments, there is 

no distinction between the two groups any more than they are not 

distinguished by our public law according to the theory of the publicly useful 

institution, because if this dominates in either one or the other, it is the 

foundational aspect if we take the perspective of private law, and the 

institutional aspect if we take the perspective of public law. The institution is 

every organisation which is created with a view to the exercise of rights.  

And, originally, rights belong to the institutions, I have already said to you, 

before belonging to individuals; or rather they only come to the individual by 

the intermediary of the group or the institution of which he is part. The 

custom itself is only the preserve of a small collective entity, of which each 

member can invoke privileges. If the vassals, and later, if the serfs, compelled 

the recognition of their individual personhood, it is because they belong to a 

lord, and that it is his lordship who can invoke the right of which they will, 

thanks to him, avail themselves. The right has always required a body for it 

expression, to compel its recognition, for its realisation. The institution, 

	
13 I. Cor. XII, 12 and 25-27. Cf. Eph. IV, 16. 



	

	

envisaged in this form, is the first of the legal realities, the par excellence 

method for rights ownership. When we declare today that rights, even in their 

collective form, only belong to individuals, we are perhaps being 

philosophical, and only referring to philosophy which dates back only to the 

time of the Encyclopaedia. However, we aim to be fully historical. History 

has known, above all, rights belonging to bodies and institutional 

organisations. These days we speak of functional property, it is institutional 

property of which we should speak. It is there, in the form of the collective 

institution, that it began: I certainly do not mean to say, far from it, that they 

exist only, and especially there are only rights, for the organisations 

constituted to exercise them and also for whom they are recognised. God 

forbid! We have proclaimed the rights of the individual. But we will not go 

from one extreme to the other. All that I wished to say is that these institutions 

organised to function juridically were the first of the legal realities. It is the 

sole conclusion that I wish to draw from these historical observations; not that 

each institution is a legal person, but that it is a legal reality, and it is not the 

case that all legal realities are subjects of law. We have sharply criticised this 

confusion of the supporters of the institution, the Einrichtung. All is an 

institution in this law. The Gesamte Hand is also an institution, an institution 

of private law; but that is of no consequence. It is not a legal person. And 

what could be more institutional than a company? And, I am among those, as 

you are aware, who deny companies, per se, legal personhood14. Therefore, 

we do not go beyond this observation, that the institution is, above all, a legal 

reality, and the first of them all. It provides us with the first and most essential 

of the conditions comprising the definition of the subjective right, and, as a 

result, that of the subject of rights and of personhood: that being an external 

organisation, capable of realising the right, that is to say destined to bring into 

play this driving force, this power of which I have described to you as being 

	
14 Ferrara, loc. cit. p 328. 



	

	

the essence of the right. The individual is, without doubt, organised to 

exercise and realise it; but a group of individuals is, when they organise how 

they wish to be, to decide and to act, a hundred times superior still to the 

individual, as a legal body, as an instrument producing rights.  

I come to the second condition, which is borrowed from the purpose, 

and drawn from the finality, of the right. It relates to the interest we protect in 

it and by it. It is a power by nature, its goal being the realisation of an interest 

of a social character; and then we will have to speak, thirdly, of the means. An 

emphasis is placed on the purpose. We will find there an essential difference 

with the human person. Man, simply because he is man, is the purpose of the 

right; the human interest is the supreme end. It is therefore impossible, in 

terms of the finality of the right, to deny him legal personhood. The interests 

for which the institutions functioning on the legal terrain are organised are 

not, on the contrary, the interests having a social value worthy of protection. 

There certainly can be associations constituted with an antisocial purpose. It is 

therefore indispensable that the State, beyond even the viewpoint of public 

law, intervenes to fix the interests which cannot constitute a cause 

legitimising the juridical activity employed for their realisation. But, more and 

more, we tend only tend to give it this negative role, at least on the private law 

terrain. When the aim is neither contrary to public order nor contrary to 

morality, we more and more agree to admit that it only aims at the realisation 

of interests considered in themselves, when they are envisaged by the 

individual, as worthy of legal protection, as a legitimate manifestation of 

individual liberty. They thus do not lose this quality to be pursued and 

realised in a collective form. As such, and from a positive point of view, the 

second condition, drawn from the finality of law, will thus be filled in the 

field of private law, once the collective interest at stake is a lawful individual 

interest. There remain, as we have seen, the viewpoint of public law, that is to 

say finding out whether, under this head, the State will not find any danger in 



	

	

permitting in the collective form, that is to say with tenfold strength, the 

pursuit of a goal, even if it is lawful in the individual form. This is a question 

that no longer has anything to do with private law.  

And as such we arrive at the third condition, the most characteristic, I 

would gladly say the specific element, of our subject, that of subjective means 

at the service of the right, the will. It is through this, among what I would 

gladly call the institutional realities, that we distinguish those who are 

endowed with personhood from those who are not. Because the whole issue 

boils down to knowing what is meant by the will in service to the legal body. 

Is it to mean, whether it be one or the collective, the members taken 

individually, or does it signify, on the contrary, the unitary purpose of the 

institution, independent of all individual rights of those who are their 

members? The former would be the case with communal property, civil or 

commercial corporation. The latter would be the case with associations or 

foundations. And yet, at the point at which we are at, after everything that I 

have presented to you, you can longer doubt that there can exist a unified will, 

representative of a community or a foundation. It is without doubt that this 

will does not belong in person to the personified entity, as it belongs to the 

human being. But we have seen that the right does not require, by its essence, 

that it is enforced by a will belonging to whom the right is attributed. It is 

attributed to a being who, by nature, is capable of procuring its enforcement; 

and an association, a foundation, can enforce a right for its own benefit, that is 

to say for the benefit of the purpose that it represents, from the moment that it 

is configured to act legally. This is its external power, which we have already 

studied. This is the sole point to take into consideration in terms of ownership 

of the right, subject to considerations of purpose and means. This point being 

accepted, to know whether this being, organised to act legally, will itself be a 

subject of rights, one has to go no further than investigating if the will in 

service is susceptible to adapt constitutionally to its registered purpose and to 



	

	

distinguish itself from all purely individual attachments. If it is as such, 

although enforced entirely by an individual, it is in relation to the association 

a functional will, the will of a guardian in relation to his ward15, raising itself 

higher still, to the level, as stated by Gierke, of an organic will of a person.  

Notice that the supporters of the individualist theory do not deny the 

existence of the collective will: and, for there to be a collective will, they 

require no more than everyone wanting together, that there is a joint volition. 

Even in this majoritarian form, or in a representative form, they acknowledge 

to the collective will the same character as they do to the will. Only, they wish 

that this collective will is representative of individual wills; and it is in that 

that they place themselves in contradiction with reality. When associations 

vote, they do what a legislature does, they express, not being desirous of their 

personal interest, but to realise the collective and stated aims of the 

associations, such that the decision taken is like law, thus, not what the 

legislators wanted individually, but what the legislature desired, the 

presupposed being to which collective will adapts itself, or, as I was saying to 

you in my last lesson, the split being that arises in the conscience of each who 

participated in the decision, to account for within him, and in his individual 

conscience, the national interest superior to his personal interest. And, 

therefore, in all collective entities which are organised in order to emit the 

will ideally adapted to the higher purpose of the institution, there will be a 

collective will, no longer in the sense of a representative will of individual 

volitions, but in the sense of a unified will, expressing the best interest of the 

association. It would perhaps seem right that there is no associational volition, 

and that we object to the adversaries of the real persons of the association. But 

we can no longer say that there is not an associational will. And yet, for there 

to be a subjective right, it suffices that there is a will representative of the 

	
15 See however, touching this reperesentative will, what is said in the following lesson.  



	

	

interest pursued by the right, without it being necessary there be volition of 

the assignee of the right.  

The three essential conditions for the existence of the right and, 

therefore, the reality of the subject to which it belongs, are fulfilled; and, 

consequently, there will be a real person, legally speaking, and in the field of 

legal realities, no longer a fictive person. This is the very simple thesis which 

I support. It conforms to reality, history, and the notion that the right exists in 

all eras and all countries. It has going for it the level of certainty theologians 

require for a rule of faith. In the famous words of Vincent de Lérins: ‘Quod 

ubique, quod semper, quod ab omnibus’16. In these circumstances, what more 

superior guarantee could we have of reasons which require acceptance by us?  

All that rests for me now is to demonstrate to you some factual 

consequences of this thesis; and with that I will have finished with all the 

general notions.  

 

  

 

  

  

 

	
16 Vicent de Lérins, Commonitorium, II, 5.  


