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CLAUS-WILHELM CANARIS 

Constitutional and European Law Aspects of Freedom of Contract in the 

Private Law Society 

The subject of freedom of contract is currently particularly topical. Above all, 

this is due to the collapse of ‘actually existing socialism’. Presumably, the 

attractiveness of the opposing model, the ‘private law society’, characterised 

by high regard for contractual freedom, has materially contributed to this.1 All 

states from the former Eastern Bloc are making steps towards introducing 

market economies, thus revitalising freedom of contract. This will inevitably 

cause disappointments and backlashes. These will revive the old accusation that 

a legal and economic system based on freedom of contract leads to ‘social 

injustice’. We would thus do well to ascertain the validity of our arguments, 

and we should, in particular, constantly keep an eye on the fundamental 

question as to the relationship of contractual freedom and justice.  

 
1 The first impulse for me to write the following piece was a jocular remark by the jubilarian, 
according to which the signing of the German reunification treaty shows that public law has 
now far exceeded private law in importance. My – rather less jocular – reply was that a 
substantial reason for the downfall of ‘actually existing socialism' was its low regard for private 
law, and that the reunification treaty (also) indicated a choice in favour of the ‘private law 
society’ by East Germans. This justifies dedicating the following piece to Peter Lerche, even 
if the space available only allows for a short, fragmentary outline of an incredibly complex 
issue.  



 

 

The impending realisation of the common market of the EC Member States 

gives us further cause to do so. For within these states, there is by no means 

unanimity on the rank, scope or function of contractual freedom, or on its 

relationship to justice. Clear evidence for this can be found in a draft directive 

of the EC Commission, which in its current form envisions such dramatic 

restrictions on contractual freedom that, as will be shown in this piece, its 

transposition into German law would be irreconcilable with the constitutional 

principle of proportionality, and thus would be unconstitutional.2 

 

I. Freedom of Contract and Private Law Society 

 

Although there is no express provision in the Basic Law, the fact that freedom 

of contract is constitutionally guaranteed is practically undisputed and thus 

shall not once again be discussed in detail here.3 The debate on this issue still 

suffers from the problem that it tends to focus solely on what the relevant 

fundamental right is.4 This limited perspective allows questions as to the rank 

and function of contractual freedom to come into view only partially. The field 

of view widens substantially if one adds the state objectives 

(Staatszielbestimmungen) and, accordingly, takes into account the extremely 

close connection between the institution of contractual freedom and the 

principles of democracy and separation of powers.5 But even this is not enough. 

One can only grasp the whole picture if one considers freedom of contract not 

as an isolated institution, but in the context of the entire legal and social order. 

 
2 Seminally in Lerche Übermaß und Verfassungsrecht, 1961. 
3 cf. most recently Höfling Vertragsfreiheit, 1991, with comprehensive references; for Struck’s 
opposing view, cf. Fn. 59 below. 
4 Characteristically, see Höfling ibid o. 6 et seq. 
5 cf. for more detail Canaris JZ 1987, 994 et seq. with references. 
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In the following, I will attempt to do so using the 'private law society' as the 

key concept. 

 

1. The Private Law Society as the Basis of the 'Open' Society 

 

How exactly Franz Böhm’s expression 'private law society' is to be understood 

cannot be expressed in a brief formula.6  For we are not concerned with a 

concept that is amenable to definition but rather with an ideal type in the sense 

of Max Weber, which can only be specified by describing its key 

characteristics. For now, one can merely make the self-evident general 

statement that in the society that bears its name, private law is obviously not of 

marginal importance, but plays a constitutive role.7 However, if one asks which 

fundamental political decisions and values lie behind the postulate of giving 

private law such a formative function in society, one gets straight to the core of 

the issue.  

Franz Böhm identified, in particular, feudal and totalitarian systems as 

antitypes to the private law society. The former are incompatible with the 

private law society because they are based on class privileges and a rigid guild 

system, while the core of private law lies in the legal freedom and legal equality 

of all citizens. A second essential element of the private law society becomes 

clear if we contrast it with totalitarianism: unlike in totalitarianism, it is 

characteristic of the private law society that the state does not prescribe the aims 

its citizens should pursue, but leaves it up to the latter (within certain limits) to 

 
6 cf. above all Privatrechtsgesellschaft und Marktwirtschaft, ORDO 17 (1966) 75 et seq. 
7 cf. Böhm p. 86.  



 

 

choose both the aims and the means to achieve them.8 The significance of this 

fundamental political decision can hardly be overstated.9 

It corresponds to the principle of free choice of aims and means that the state 

and legal order, in general, respect value pluralism. Hence, there are good 

reasons why Hayek claims that it is the private law society that makes Popper's 

'open society' possible. 10  It is thus anything but a coincidence that Plato's 

(utopian) image of the state, which famously forms the first object of Popper's 

critique, was precisely the perfect antithesis of a private law society.11 It is 

equally no coincidence that Kant designed his legal philosophy working on the 

basis of private law, and thus presaged the fundamental structures both of the 

private law society and – in spite of some relics of his time – of the 'open 

society' (we cannot address this issue here in greater detail). These 

philosophical references aside, it is clear that private law, as a result of its 

guiding principles and traditional structures, is a cradle for pluralism and in 

many respects the optimal foundation for the creation and differentiation of an 

'open society'. 

2. Private Law Society and Economic Order 

 

Given that the principle of free choice of aims and means is constitutive of the 

private law society, it is self-evident that freedom of contract is of central 

importance to this society. For the freedom (not) to enter into contracts and to 

shape their content is one of the most efficient instruments that the state can 

 
8 cf. Böhm p. 89 f.; similarly, see Mayer-Maly Raumordnung und Privatrechtsgesellschaft, 1973 
p. 9 f. 
9 cf. the powerful, if somewhat overly emphatic account of Hayek Recht, Gesetzgebung und 
Freiheit vol. II, 1981, p. 151 et seq., 184: ‘The greatest discovery that mankind has ever made’. 
10 cf. Hayek  p. 53. 
11 cf. Popper Die offene Gesellschaft und ihre Feinde, Bd I Der Zauber Platons, 1957. 



  5 

 

provide its citizens with to allow the latter to legally realise their aims. 

Likewise, because the need for agreement is crucial to the concept of contract, 

contracts ensure, at least legally (if not factually), that the rules flowing from 

them are based on the agreement of both parties and thus accommodate the 

pluralism of – potentially opposing – values. 

For the economic order this means, consequently, that the private law society 

is in principle linked to the market economy.12 This is because humanity has 

not discovered any economic system other than the market that permits the free 

pursuit of self-imposed goals through self-determined behaviour. If the state 

largely refrains from giving a detailed prescription of aims, there is thus no 

alternative to the primacy of the market.  

This is certainly not an argument for simple laissez-faire liberalism. Rather, 

Böhm’s conception of the private law society is famously linked to the postulate 

that the state must maintain (and, if necessary, even create) free and fair 

competition. Otherwise, as experience tells us, the freedom of some market 

participants would lead to a factual lack of freedom for many other market 

participants, and thus destroy the fundamentals of the private law society itself. 

Moreover, value pluralism is only compatible with the principle of competition, 

for unless competition is guaranteed, the threat of the tyranny of individual 

values looms, and with it the end of pluralism. Without efficient competition, 

the market cannot perform its function as a 'value dialogue'.13 

It has been shown many times, and it is a further formative characteristic of the 

private law society, that freedom of contract and a competitive economy must 

be complemented with and safeguarded through private property (in the wide 

 
12 cf. Böhm  p. 102; Mayer-Maly  p. 14 et seq.; Mestmäcker Die sichtbare Hand des Rechts, 
1978, S. 27; Möschel Festschr. für Pfeiffer, 1988, p. 716. 
13 According to the apt and elegant description in Fikentscher Wirtschaftsrecht vol. 1, 1983, § 
1 I 11. 



 

 

sense of Article 14 Basic Law), and that in a market economy it must be 

possible to have ownership even over means of production. To avoid 

misunderstandings, one should add that, even in the private law society, not all 

means of production must be in private hands; that not every intervention of the 

state in the market is incompatible with the guiding principles of the private 

law society;14 and that it is compatible with these principles (sometimes even 

required because of them) that the state grants citizens a subsistence minimum, 

be it more or less generous.15 

 

3. Further Characteristics of the Private Law Society 

Freedom of contract, competition and private ownership are not the only 

characteristics of the private law society. To highlight them only, as some 

proponents of ordoliberalism do, can easily create a one-sided, skewed image. 

Even if it goes beyond the true subject of this piece, I must therefore refer to 

some further essential features of the private law society, in order to raise 

sufficient awareness of their significance for our legal and constitutional system 

and, by the same token, to adequately illuminate the context in which freedom 

of contract is located.  

One key characteristic of the private law society is the primarily private law 

nature of the family.16 The family is a hotbed for the creation and development 

of values independently of the state, as well as the archetype of a ‘spontaneous’ 

order in the sense of Hayek. The fundamental protection that results for the 

 
14 Expressly in Böhm  p. 147. 
15 cf. Böhm Reden und Schriften, 1960, p. 82 et seq., 139; Hayek  Bd II p. 122, 184 und Bd III 
S. 193; on the need to guarantee a subsistence minimum, see profoundly F. Bydlinski 
Fundamentale Rechtsgrundsätze, 1988, p. 213 et seq., 248 et seq. 
16 cf. e.g. Häberle Verfassungsschutz der Familie – Familienpolitik im Verfassungsstaat, 1984, 
p. 30 with references; Zacher in Isensee/Kirchhof HdBStR Bd VI, 1989, p. 134 Ann. 2; on the 
nature of family law as private law, cf. Gernhuber Familienrecht, 3rd edn 1980, § 1 III 2.  
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family from this private law nature becomes apparent – quasi a contrario – 

through the fact that totalitarian regimes generally try to eliminate the family 

as much as possible by 'nationalising' it – this was, in a particularly repugnant 

way, already suggested in Plato’s ‘Politeia’. Besides, even in the modern 

welfare state, family and marriage remain the most important and efficient 

means of performing basic welfare functions, which are, thus, still primarily 

accomplished through the tools of private law: parents bring up their children, 

spouses care for one another, etc. Although these tasks are generally performed 

voluntarily and extra-legally, they are founded on private law duties.  

One can also not conceive of a functional private law society without a private 

law model of inheritance, i.e. laws providing for inheritance from relatives and 

testamentary freedom. 17  This is already true simply because death would 

otherwise lead to the vast accumulation of economic goods in the hands of the 

state – not merely monetary revenue through inheritance tax – and thereby lead 

to a constantly increasing transfer of entrepreneurial functions to the state 

and/or to permanent redistributive activities of the state. Moreover, it is a 

fundamental requirement of respect for the person, and thus their personal 

autonomy, that they can in principle decide themselves on the use of their assets 

post-mortem – which may represent a lifetime's work – and provide for the 

welfare of those persons (or even businesses) close to them. Even for the 

relative, it would be a severe interference in their personal sphere to face being 

torn from their accustomed environment because of the death of their spouses, 

parents, etc., as the deceased's assets pass over to the state. Finally, one should 

also note in this context that the law of inheritance fulfils essential welfare 

tasks, again by means of private law. 

 
17 cf. aptly (although without using the term ‘private law society’) Leisner in HdBStR  § 150 
Ann. 1 et seq., 10 et seq.  



 

 

Contract, property, family, inheritance – these components precisely form the 

structure of the Civil Code. The Code thus reflects the key foundations of the 

private law society (and finds its substantive legitimation in it); however, the 

latter goes far beyond the regulatory scope of the Civil Code, as its most 

important structural elements also include competition and freedom of 

collective bargaining (i.e. contractual freedom transposed onto the collective 

level). 

Given that this is a Festschrift for Peter Lerche, a glance at the area of 

communication and the media should not be omitted. Here, both the splendour 

and limits of the private law society become equally clear. On the one hand, the 

fact that Article 5 I Basic Law (also) guarantees the private law nature of the 

press again highlights the link between private law and the liberal democratic 

order, and simultaneously constitutes a fine piece of evidence for the suitability 

of private law organisations to provide a refuge for the formation of opinions 

and values independently of the state.18 On the other hand, the discussion about 

market concentration in the press sector and ‘internal’ press freedom has made 

it clear to what extent the functionality of private law can be endangered by 

private power and is dependent on institutional mechanisms that ensure 

competition. As far as radio and television are concerned, the Federal 

Constitutional Court seems in principle to consider public law organisations to 

be suitable means of guaranteeing plurality even where competition is not 

subject to any insurmountable obstacles;19 however, only the future will show 

whether and how the private law society passes its probation in this context. 

 
18 cf. BVerfGE 20, 162, 175; 66, 116, 133; cf. on the development and differentiation of this 
approach, see in detail Lerche Verfassungsrechtliche Fragen zur Pressekonzentration, 1971, p. 
45 et seq. and Verfassungsrechtliche Aspekte der ‘inneren Pressefreiheit’, 1974, p. 32 et seq.; 
Scholz Pressefreiheit und Arbeitsverfassung, 1978, p. 82 et seq., 142 f., 156 f., 168 et seq. 
19 cf. (from the perspective of ‘basic provision’ (‘Grundversorgung’) BVerfGE 73, 118, 157 f.; 
74, 297, 324 et seq.; 83, 238, 297 et seq.; cf. also on the ‘increased public responsibility’ in 
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4. Constitutional Law Foundations of the Private Law Society, Especially 

Regarding the Market and Competition 

Practically all structural elements of the private law society are enshrined in 

constitutional law: Freedom of contract and trade, private property, inheritance 

law, freedom of association and collective bargaining, and even the private law 

constitution of the press. In this context, there can be no talk of the Basic Law 

being ‘neutral as to economic policy’. Accordingly, it is today overwhelmingly 

recognised that a centrally planned economy is in principle incompatible with 

the Basic Law.20 Moreover, the market does at least enjoy indirect, reflexive 

protection.21 A particularly powerful argument is that the duty to compensate 

disappropriated owners under Article 14 III Basic Law would be pointless if 

the state could simply devalue ownership by dispensing with the market;22 

indeed, if there were no market prices for real estate, there would be no reliable 

criteria for the amount of compensation payable. This idea fully aligns with the 

thrust of the present account, and should thus be generalised: Without markets, 

there are no parameters as to how to value economic goods, unless these are 

decreed by the state, which would be incompatible with the primacy of 

individual citizen's values in an ‘open society’. Accordingly, freedom of 

contract, too, would not  function without markets; it is telling that one cannot 

even begin to deal with such a striking form of abuse of contractual freedom as 

 
legislative shaping of broadcasting and the effects on private broadcasts, Lerche Presse und 
privater Rundfunk, 1984, p. 19 et seq. 
20 cf. e.g. Papier in Benda/Maihofer/Vogel Handbuch des Verfassungsrechts, 1983, p. 614 et 
seq., 618; R. Schmidt Öffentliches Wirtschaftsrecht A.T., 1990, § 3 II 2b; cf. further the citations 
in fn. 24 below. 
21 cf. Leisner BB 1975, 1 et seq.; Scholz Entflechtung und Verfassung 1981, p. 90 et seq. and 
in Festschr. für Rittner, 1991, S. 639f.; Müller-Graff Unternehmensinvestitionen und 
Investitionssteuerung im Marktrecht, 1984, p. 312 et seq.; R. Schmidt   
22 cf. seminally Leisner BB 1975, 4 et seq. 



 

 

extortion (Wucher) without the possibility to compare the extortionate price to 

the conditions that the market provides as a benchmark.  

This perspective is not identical to Nipperdey’s thesis, according to which ‘the 

liberal, social, rule of law state necessarily and solely equates to a social market 

economy (and) that the latter is institutionally guaranteed'.23 The weakness of 

this position lies in the fact that it asserts a direct, constitutional law guarantee, 

while in fact only indirect inferences are possible; furthermore, this position in 

a way implies eternal validity, which would mean that the constitution fixes the 

fundamentals of the economic system regardless of changes in social and 

economic conditions or insights into these conditions. Regardless, one must 

concede that, at present, rebus sic stantibus (‘things thus standing’), there is no 

constitutionally compatible alternative to the social market economy in sight.24 

Furthermore, it is true that state intervention in the market on the basis of the 

constitution ‘demands justification by reference to objective conditions – and 

not merely to ideology’.25 Constitutional law thus turns the market principle 

into the general rule; exceptions to this rule require legitimation. This protection 

is operationalised, above all, through the principle of proportionality, which 

subjects interferences with contractual freedom and the market to the tests of 

suitability, necessity and proportionality.26 

Finally, as far as competition is concerned, not only is the freedom to compete 

protected as a negative liberty by Articles 12 and 14 resp. Article 2 I Basic Law, 

but the existence of competition is positively guaranteed by the constitution – 

 
23 cf. Soziale Marktwirtschaft und Grundgesetz, 3rd edn 1965 p. 64. 
24 Herzog in Maunz/Dürig/Herzog/Scholz Grundgesetz, Art. 20 ch. VIII Ann. 60, goes even 
further – according to him Nipperdey’s thesis 'has not been refuted because it is irrefutable’; 
see also Fikentscher  (fn. 13) vol. II § 20 Ill cdd mit fn. 54, who expressly follows Nipperdey. 
25 Herzog  Ann. 61; similarly e.g. Fikentscher  § 20 V 4. 
26 cf. on the principle of proportionality as a limit on interference with freedom of contract e.g. 
Badura Staatsrecht, 1986, C 79; Starck in von Mangoldt/Klein/Starck Das Bonner 
Grundgesetz, 3. Aufl. 1985, Art. 2 I Ann. 100; Canaris JZ 1987, 994 f.; Höfling  (Fn. 3) S. 40. 



  11 

 

again, indirectly and reflexively.27 For as the Federal Constitutional Court has 

recently clarified, constitutional freedoms include an obligation to protect the 

'weaker' contracting party where there is a stark imbalance of power;28 this is 

first and foremost to be dealt with by preventing such imbalances of power from 

forming, through the mechanisms of competition, as this constitutes a 'milder' 

means compared to direct state intervention through price controls and other 

such measures.  

 

5. The Vitality of the Private Law Society 

Curiously, there is little talk of the private law society today. Perhaps people 

share Ludwig Raiser's sentiment that 'industrial society in the welfare state is 

no longer a “private law society”’.29 Industrial society has increasingly become 

a society of consumption and leisure, and has thus given the private law society 

an unprecedented vitality boost. Given that wide parts of the population dispose 

over far more income and wealth than they need in order to satisfy their basic 

needs, and that reduced hours and longer holidays have given them far more 

time for activities other than work, factual opportunities for choice, and thus 

scope to realise true contractual freedom, have expanded in a historically 

unique fashion. Moreover, in the sphere of professional and economic life, 

industrial society has increasingly become an information society. The ability 

to absorb and flexibly process an abundance of information is precisely one of 

the main strengths of a decentralised and 'spontaneous' order, the foundation of 

which is the private law society.  

 
27 cf. e.g. Badura  C 78; Starck  Art. 2 I Ann. 99; Scholz in Maunz/Dürig/Herzog/ Scholz  Art. 
12 Ann. 80, 124, 136; Leisner Selbstbedienungsgroßhandel und Verfassungsrecht, 1986, p. 106 
et seq.; Ossenbühl AöR 115 (1990) 22 et seq. 
28 cf. BVerfGE 81, 242, 254 et seq. and on this Canaris AP Nr. 65 on Art. 12 GG. 
29 cf. L. Raiser Die Zukunft des Privatrechts, 1971, p. 26 and fn. 26. 



 

 

How private law society and the welfare / social state relate to one another is a 

separate issue. Although they can come into conflict where one or the other is 

treated as absolute, this in no way means they cannot be synthesised, as is 

advocated in particular by proponents of the 'social market economy'.30 It is true 

that today’s society is not only a private law society; regardless, it is still also a 

private law society – and still to such an extent that the term describes a 

fundamental structural element of our society, and is thus indispensable.31 

 

II. The Relationship between Freedom of Contract and Justice 

The private law society’s characteristically high regard for freedom of contract 

and the market economy is typically faced with the objection that these 

elements lead to social injustice. Consequently, neither the basis nor the limits 

of the constitutional protection of freedom of contract can be sufficiently 

understood without clarifying their relationship to justice.  

 

1. Three Representative Positions 

a) ‘Stat Pro Ratione Voluntas’ 

For Flume, the basis of personal autonomy, and thus contractual freedom, 

consists in the maxim: ‘stat pro ratione voluntas’ (‘let will stand in place of 

reason’). From this perspective, all that matters is the will of the parties, not the 

reasonableness of the contract’s content. He adds: ‘What is formed through 

 
30 cf. in detail Zacher Festschr. für Wannagat, 1981, p. 715 et seq., 740 et seq. 
31 Similarly Mayer-Maly  (fn. 8) p. 10; somewhat more cautiously, see F. Bydlinski  (fn. 15) p. 
46; Böhm himself identified ‘coexistence of private law society and state society’, cf. Freiheit 
und Ordnung in der Marktwirtschaft, 1980, p. 368. 
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self-determination... is not amenable to legal judgement as to whether it is 

"correct" or not'.32 Hayek takes a similar stance as regards the results of the 

market economy. He sees it as pointless to assess these results through the lens 

of justice;33 for it is only ever people's behaviour that can be the object of such 

a judgement, not an economic process, in which coincidence necessarily plays 

a large part. 

Although these views are internally consistent, their weaknesses become clear 

when one considers a prior question: How is it reconcilable with justice for a 

legal order to permit contractual freedom and a market economy even if their 

results are not just, indeed when they are, as is evident, often fairly arbitrary? 

 

b) ‘Freedom of Contract as a Material Functional Principle of 

Contract Law’ 

Zweigen and Kötz are representative of the extreme counter-position. 

According to them, ‘upon closer inspection, freedom of contract is a fairy tale 

castle, a utopia, not reality’. For ‘we know today that freedom of contract 

presupposes economic and social equality between the contracting parties’; 

thus, freedom of contract is valid ‘in principle only for contracts between large 

businesses on atypical objects’. Therefore, ‘all over the world, it is contractual 

justice – not contractual freedom – that is the material functional principle of 

contract law’.34 

These are strong words, yet objections practically flood to mind. Above all, in 

such a generalised form, the claim that economic or social inequalities 

 
32 cf. Allg. Teil des Bürg. Rechts Bd II, 3rd edn 1979, § 1, 5 und 6a. 
33 cf.  (fn. 9) Bd II p. 101 et seq., 105. 
34 cf. Zweigert/Kötz Einführung in die Rechtsvergleichung, 2. Aufl. 1984, p. 7 et seq.; largely 
the same view is expressed in Zweigert Festschr. für Rheinstein, 1969, Bd II p. 503 et seq. 



 

 

inherently influence the content of contracts to the advantage of one party and 

the disadvantage of another, and thus lead to unjust results, is utterly at odds 

with reality of a modern market economy. For in such an economy, competition 

– which Zweigert and Kötz never once mention – largely serves to neutralise 

imbalances in power.35 Thus, for example, the ‘little’ consumer can in principle 

choose another vendor or another product, or refrain from contracting at all if 

she feels the price is too high.36 Indirectly, she thus has considerable influence 

on the terms of the contract; how far this goes can be seen particularly starkly 

in the fact that the market and competition occasionally even force very ‘big’ 

businesses to sell without profit or even at a loss. One could almost say that the 

vendor not infrequently needs to conclude the contract more than the consumer; 

for while the consumer can often choose another vendor or do without, the 

vendor generally has to sell, because she otherwise suffers large losses due to 

her costs.  

As far as contractual justice is concerned, Zweigert and Kötz tellingly say only 

that how to guarantee it is 'a difficult question, for which further consideration 

is needed'. This constitutes a crucial weakness of their position. Proponents of 

freedom of contract value this principle so highly exactly because, inter alia, 

we know so little about contractual justice – to which we will return soon.  

 

c) 'The Contractual Mechanism's Guarantee of Correctness' 

The most famous conception is Schmidt-Rimpler’s doctrine. According to this 

doctrine, the contractual mechanism provides a certain guarantee as to the 

 
35 cf. Rittner AcP 188 (1988) 126 et seq. 
36 See F. Bydlinski's thus apt critique of Zweigert, cf. Die Grundlagen des Vertragsrechts im 
Meinungsstreit. Basler Juristische Mitteilungen, 1982, p. 22 f.; cf. further e.g. Zöllner JuS 1988, 
334 et seq. 
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correctness of its legal consequences, because generally the incorrect intention 

of one party is corrected by the resistance of another party.37 Schmidt-Rimpler 

understands correctness to be both justice between the parties as well as 

alignment with the aims of the public good. His is a 'procedural' theory of 

justice, in that it seeks to ensure 'justice through a procedure' – in particular, 

through the mechanism of contract.38 

One may first criticise that this conception is overly focused on individually 

negotiated contracts – e.g. contracts to buy a house or a business – and is not 

suited, or at least not well-suited, to standardised contracts, which are common 

for most products in a market economy. One could admittedly try to remedy 

this weakness by adding the idea of competition, but this would result in the 

barely tenable thesis that competition, too, guarantees the correctness of the 

results it brings about (!). 39  Even more problematically, Schmidt-Rimpler 

expressly rejects the principle of self-determination as the basis of contractual 

freedom – he sees freedom of the person only alongside contractual justice, and 

indeed even appears to accord the latter precedence over the former.40 Finally, 

it is unconvincing that Schmidt-Rimpler always bases his theory on a positive 

guarantee of correctness, instead of being satisfied merely with contract 

negatively preventing (severe) injustice. As important, indeed era-defining, as 

 
37 cf. AcP 147 (1941) 132 et seq., 152 et seq., 161. 
38 Gauthier has developed a somewhat comparable model founded on game theory, in which 
‘cooperation’ and ‘bargaining’ lead to justice, cf. Morals by Agreement, 1986, p. 113 et seq. 
Nevertheless, he proceeds from an idealised model, under which contracting parties are fully 
rational (p. 155 f.), and forms premises that are incompatible with the private law society and 
the Basic Law: contracting parties must conclude contracts (p. 133, 143); only rational demands 
can be made (p. 143), the ‘initial bargaining positions' are not at stake (p. 141), etc. The 
principles developed by Gauthier, namely of ‘Minimax Relative Concession’ (p. 145) and of 
‘Maximin Relative Benefit’ (p. 155) should thus not be particularly helpful for practical 
jurisprudence. 
39 Indeed, this approach is taken by Schmidt-Rimpler Festschr. für Raiser, 1974, p. 14 et seq. 
und 25.  
40 cf. Festschr. für Raiser p. 8 f. und 17 et seq. 



 

 

his doctrine was, it is thus nevertheless equally in need of amendment and 

change of emphasis. 

 

2. The Compatibility of Freedom of Contract and Justice 

a) The Appropriateness of a Negative Approach to Justice 

As just indicated, one should, in principle, not demand that freedom of contract 

guarantees correct results, but rather limit oneself to the negative question as to 

whether and to what extent it can prevent injustice. This approach is already 

supported by the fact that freedom is, in and of itself, of high value;41 indeed, it 

is incompatible with this value not to respect the results of freedom of contract 

in principle, but instead to make them dependent on criteria of justice. 42 

Moreover, we know very little about contractual justice – particularly regarding 

the core duties of performance and other essentialia negotii; the fact that 

centuries of discussion as to the just price (‘iustum pretium’) proved fruitless is 

a poignant testament to this. But even if we know, or think we know, what is 

just, this in no way legitimises imposing our opinion on others through state 

coercion. Rather, both the awareness of our susceptibility to err and the respect 

for the dignity of other persons, i.e. of morally autonomous subjects, demand 

to respect divergent conceptions of justice as far as possible; this justification, 

which is all too frequently ignored, applies even if one does not share the 

scepticism as to the possibility of recognising justice. This is also linked to the 

fact that only a negative approach to questions of justice is compatible with 

pluralism, i.e. with the foundation of democracy, ‘open society’ and the private 

 
41 With respect to personal autonomy and freedom of contract, Hesse rightly says that 'from 
this perspective freedom is to a certain extent an end in itself', cf. Verfassungsrecht und 
Privatrecht, 1988, p. 37. 
42 To this extent, Flume  § 1, 6 a is entirely correct. 
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law society;43 for it is essential for this state and social system that citizens are 

not directly prescribed the ‘correct’ aims and forms of behaviour, but are only 

prohibited from engaging in certain acts. 

 

b) Freedom of Contract and Recognised Postulates of Justice 

If one thus formulates the question of justice negatively, the doctrine of the 

contractual mechanism can prove thoroughly fruitful. Indeed, the need for both 

parties to agree on the contract does provide a certain guarantee that the result 

will not grossly contradict the demands of corrective justice. This is certainly a 

more careful and less ambitious thesis than that proposed by Schmidt-Rimpler.  

As regards the substantive criteria against which justice is measured, one can 

distinguish between four basic types: rights-based justice 

(Besitzstandsgerechtigkeit), performance-based justice 

(Leistungsgerechtigkeit), needs-based justice (Bedürfnisgerechtigkeit) and 

opportunities-based justice (Chancengerechtigkeit).44 As regards rights-based 

justice, there is no doubt that it is almost optimally safeguarded through 

freedom of contract;45 for it primarily protects persons from their legal position 

being changed against their will, a danger that one is constantly exposed to in 

a planned and coercive economy.  

There is also no contradiction with performance-based justice. Coincidence 

certainly plays a large role in a market economy, in that one can earn a lot of 

money just as a result of chance, and another’s performance can be rendered 
 

43 cf. also Hayek  (fn. 9) Bd II p. 62 et seq., 66 et seq. 
44 cf. Kerber/Westermann/Spörlein in Christlicher Glaube in moderner Gesellschaft, Bd 17, 2nd 
edn 1981, p. 44 et seq.; Zacher Festschr. für Maihofer, 1988, p. 686 et seq. 
45 According to F. Bydlinski  (fn. 15) p. 221 et seq. and at other places, the protection of acquired 
rights is is not a matter of justice, but of legal certainty. A discussion of this position is not 
possible here due to reasons of space.  



 

 

worthless as a result of chance or economic developments.46 On the whole, 

however, there is surely no doubt that the market and competition tend to 

reward hard work, daring, imagination, etc. with higher profits, and thus favour 

performance-based justice. That the value of performance is primarily 

measured by supply and demand is, from the standpoint of justice, not only 

acceptable because there is a ‘natural’ relationship between the scarcity of a 

good and its price, but also already because it takes account of value pluralism. 

In principle, buyers and sellers themselves decide how much a good is worth. 

Furthermore, freedom of contract, in combination with the market and 

competition, also has positive effects when it comes to needs-based justice – 

first, because it causes goods to be produced and offered; second, because it 

tends to improve products and optimise prices; and third, because it gives 

consumers, in principle, the freedom to decide on what their demands are and 

how to fulfil them.47  

The extent to which opportunities-based justice is promoted by freedom of 

contract is dramatically illustrated by the contrast between, on the one hand, a 

private law society, and, on the other hand, a feudal society, with its privileges 

of birth or class, or a totalitarian society, with its privileges based on ethos and 

connections. Indeed, a competitive market economy has clear egalitarian 

effects. Due to the economic operators’ drive to expand, what was once a 

privilege for a few becomes a genuine possibility for many; a striking example 

of this is modern mass tourism. In other respects, too, (properly functioning) 

competition generally tends to reduce or neutralise differences in opportunity.48 

 
46 This is rightly emphasised by Hayek  (fn. 9) Bd II p. 105 et seq. 
47 The contrary statement in Rawls A Theory of Justice, 1975, p. 311, that ‘the market gives no 
consideration to demand’ (‘der Markt keine Rücksicht auf die Bedürfnisse nimmt') is based on 
a translation error: the original English text reads ‘needs’, which in context rather means 
emergencies, or at least essential needs.  
48  The compatibility of the market system and equality of opportunity (‘fair equality of 
opportunity’) is expressly emphased by Rawls (ibid.) p. 306. 
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Although there is no doubt that serious problems remain in terms of 

opportunities-based justice, it is not the task only of the private law society to 

counteract this; rather, the state has a supplementary, correcting role to play, 

for example by increasing opportunities through education policy – just as it 

has a role to play in helping to meet needs through social policy. 

 

3. The Primacy of Freedom of Contract 

As far as the relationship between freedom of contract and justice is concerned, 

the consequence of the view advocated here is that the former is accorded 

primacy (cf. also I 4 above) – not only in stark contradiction to Zweigert’s 

conception, but also in clear contrast to Schmidt-Ripler’s. First, this applies to 

the ground of legitimation: Freedom of contract is granted for the sake of 

freedom, not for the sake of justice. The legal order certainly may not recognise 

freedom of contract without also posing questions of justice;49 nevertheless, a 

system based on freedom of contract and competition contains so many and 

such effective safeguards against grossly unjust results that it is, in principle, 

not objectionable on grounds of justice. 

The qualification ‘in principle' connotes the self-evident proviso that positive 

law must supplement and correct the system in many different ways in order to 

implement the demands of justice and to compensate for obstacles to the factual 

freedom of decision-making – the two are often very closely connected. This 

 
49 cf. also Gauthier  (fn. 38) p. 83 et seq., 261 et seq., 340 et seq. and passim. However, he 
proceeds from a model of perfect competition, and has a strangely ambivalent attitude towards 
the real, existing market economies, which of course do not correspond to these conditions (and 
indeed do not even try to): On the one hand, he distances himself considerably from an 
incomplete realisaion of the market ideal with the justification that ‘in the absence of an 
adequate theory of the second-best we may not even assert this lesser claim with confidence’ 
(p. 103); on the other hand, he admits that a market with perfect 'competition in practice serves 
as a regulative ideal determining the direction of market movement’ (p. 340).  



 

 

does not only concern public law measures in fields such as tax, social and 

education law, but also those in the area of private law itself. Indeed, it is trite 

to say that the fundamental decision in favour of contractual freedom makes a 

wealth of rules that shape, supplement and limit this freedom necessary. The 

spectrum of such private law measures famously ranges from institutional 

guarantees, such as those relating to competition and collective bargaining, to 

rules on failure of intent as well as restrictions on content and the creation of 

complementary (dispositive) contract law, to the – extremely beneficial – 

‘modern’ duties of information and rights of withdrawal. Nevertheless, the 

primacy of freedom of contract applies even here as all these restrictions must 

be legitimised by reference to the constitutional principle of proportionality. In 

particular, it would be incompatible with freedom of contract to have a general, 

substantive judicial or administrative control of the results of contracts; for it 

would be internally inconsistent for the legal order to, on the one hand, make a 

fundamental decision in favour of freedom of contract and yet, on the other 

hand, not to recognise its results and subject them to a general control of their 

correctness. This insight, however, is by no means a consensual position as will, 

in conclusion, be illustrated by reference to the draft directive of the European 

Commission. 

 

III. European Law Threats to Freedom of Contract? 

1. The Disregard for Freedom of Contract in the Commission 

Proposal for a Council Directive on Unfair Terms in Consumer 

Contracts 

In 1990, the European Commission presented its Proposal for a Council 

Directive on Unfair Terms in Consumer Contracts, which envisages huge 
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restrictions on freedom of contract.50 The Bundesrat (Federal Council) declared 

the proposal to be ‘unacceptable’ because it ‘affects the core of the fundamental 

principle of freedom of contract’.51 In literature there has been heavy criticism, 

too.52 In this piece I am primarily concerned with how the proposed rules are 

to be evaluated from a constitutional law perspective; the space available here 

unfortunately forces me to state my arguments in a somewhat abridged fashion.  

It is first to be criticised that the proposed directive would not only affect 

standard terms and standardised contracts, but also individually negotiated 

contracts, as is apparent from both the wording and the justification of the 

proposal. Given that this justification refers solely to the dangers that are posed 

to consumers through standardised clauses and the like, there is, even under its 

own premises, no need to restrict freedom of contract in individually negotiated 

agreements; moreover, there is a violation of the requirements of Article 190 

EEC which requires reasons to be stated.53 The mere fact that one party acts as 

a consumer in no way legitimises treating individually negotiated contracts in 

the same way as standard terms and the like; for if the relevant contractual terms 

are individually negotiated, the specific dangers of unilateral imposition and 

preformulation of clauses do not apply, with the result that, in principle, even a 

consumer can autonomously realise her interests. Only if interferences with 

freedom of contract were very limited or if the rationale of the measure also 

applied to individually negotiated agreements, one could justify including 

individually negotiated terms, but the proposal is far from being limited given 

 
50 cf. KOM (90) 322 endg. - SYN 285, ABI. EG 1990, C 243/2. 
51 cf. BR-Drucks. 611/90 v. 1.3.1991. 
52 cf. Brandner/Ulmer BB 1991, 701 et seq.; Hommelhoff AcP 192 (1992) 90 et seq. 
53 This article also applies to directives, cf. Bleckmann Europarecht, 5th edn 1990, Ann. 220. 



 

 

that it envisions both comprehensive judicial control of content, or the adequacy 

of its content, and an extremely strict catalogue of prohibited clauses.54 

Furthermore, it is unbearable that a clause is, inter alia, unfair if ‘it creates, to 

the detriment of the consumer, a significant imbalance in the parties’ rights and 

obligations arising under the contract’. The Bundesrat rightly objected that this 

is ‘incompatible with fundamental principles of a market economy’ because, 

according to these principles, ‘the adequacy of price and performance can only 

be regulated through the market mechanism, not through judicial or 

administrative control’. Indeed, the proposed directive would turn the judge 

into a ‘price commissioner’, given that there is reference only to the balance of 

rights and obligations, and not to additional elements related to the consumer 

personally, such as the exploitation of inexperience, imprudence, distress or 

other such factors. The directive is thus incompatible with contractual freedom 

as it allows for substantive control and correction of the results of a contract 

(cf. II 3 above), and interferes with the primacy of the market principle as it, 

without sufficient factual evidence, largely robs this principle of its 

functionality;55 for if every (!) consumer can, independently of her specific 

attributes, demand judicial control of the balance of price and performance, she 

can in principle agree to excessive prices – to this extent, the consumer is 

stripped of her personal responsibility in making economic decisions and the 

indicative function of prices is abrogated. If these rules are merely intended to 

apply to terms other than price, then these objections would admittedly vanish; 

however, this would definitely have to be clarified in the wording of the 

 
54 E.g. §§ 20 et seq. of the Austrian KSchG, which sets a minimum depost and a maximum time 
for amortisation; the goal it pursues, of saving consumers from overindebtedness, can only be 
achieved if the provisions also apply to individually negotiated contracts.  
55 cf. Lerche ‘Funktionsfähigkeit’ – Richtschnur verfassungsrechtlicher Auslegung, BayVBl. 
1991, 517 et seq.  
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directive (in contrast, the criticism of its application to individually negotiated 

terms would remain).56 

A clause is further qualified as unfair where ‘the performance of the contract 

would be unduly detrimental to the consumer'. Given that no specific or limiting 

criteria are laid down here, this gives judges a carte blanche to provide 

‘contractual assistance’ (Vertragshilfe) and constitutes a profound interference 

with the principle of pacta sunt servanda. This principle, too, is constitutionally 

guaranteed.57 Even if one does not derive this from the fact that a contractual 

claim is a form of property in the sense of Article 14 Basic Law, it certainly 

follows from the constitutional protection of contractual freedom itself; for this 

protection includes recognising the legally binding nature of contracts, given 

that freedom of contract is 'the principle that individuals can shape their own 

legal relationships through their own will' 58  and has accordingly always 

encompassed the capacity to create binding legal relationships – one could not 

conceive of it any other way.59 Naturally, the principle pacta sunt servanda 

allows for exceptions – and, indeed, German law famously goes particularly far 

in this regard with its doctrine of the 'basis of a contract' (Geschäftsgrundlage). 

However, these exceptions must be governed by rules, and be rationally related 

to the functional prerequisites of freedom of contract. ‘Contractual assistance’ 

by judges may be acceptable in times of emergency, but under normal 

 
56 cf. on the term ‘Preisnebenabreden’ (‘terms other than price’) e.g. Ulmer/Brandner/Hensen 
AGBG, 6th edn 1990, § 8 Ann. 16.  
57 Equally e.g. Fikentscher  (fn. 13) Bd II § 20 V 5 b; in substance also Söllner RdA 1989, 146 
from the perspective of access to justice.  
58 BVerfGE 72, 155, 170 (evidently adopting Flume’s classic formulation). 
59 Thus, Struck Demokratie und Recht, 1988, 39 et seq. misses the point by denying freedom 
of contract a basis in constitutional law by arguing that the legal order could restrict itself to 
merely ‘tolerate’ contracts without guaranteeing their legal enforceability; this would be 
entirely pointless and undoubtedly incompatible with Art. 2 1 Basic Law, because the free 
development of personality is impossible without the ability to create legal rules, i.e. rules that 
are in principle binding and enforceable through state coercion – entirely independently of the 
choice of economic system.  



 

 

conditions it constitutes a negation of the principle that contracts are binding 

and thus does indeed affect the ‘core’ of freedom of contract.  

Finally, it can only be peripherally noted that the proposed directive’s catalogue 

of prohibited clauses includes rules of extreme severity and rigidity, which 

practically make a mockery of the principle of proportionality. For example, an 

exclusion of warranty shall be prohibited without exception regardless of the 

type of good, thus also for contracts on second-hand goods; furthermore, 

clauses are declared to be impermissible where they deny ‘the consumer the 

right (which does not exist under current German law), in the context of a 

contract for services, to receive those services… to her satisfaction’. 

 

2. The European Law Guarantee of Freedom of Contract 

In view of the ‘Solange II’ jurisprudence of the Federal Constitutional Court, 

according to which Community law is in principle not to be reviewed against 

the standards of the Basic Law, a constitutional-law based critique of 

Community directives can be seen as practically obsolete.60 One should thus 

ask what protection freedom of contract enjoys under European law. There can 

be no doubt that it belongs to the (unwritten) fundamental rights of Community 

law. This is true already because the EC is, under the prevailing and correct 

opinion, bound by the primacy of a competitive market economy;61 such an 

economy cannot function without freedom of contract, which it thus self-

 
60 cf. BVerfGE 73, 339, 374 et seq. 
61 Such overtures are made by Badura VVDStRI. 23 (1966) 43 and Simson in Zur Einheit der 
Rechts- und Staatswissenschaften, 1967, S. 65 et seq.; cf. further in part Müller-Graff  (fn. 21) 
p. 274 et seq., 280 et seq. and Binnenmarktziel und Rechtsordnung, 1989, S. 56 et seq.; R. 
Schmidt  (fn. 20) § 3 III 3 and WUR 1990, 2 f.; Fikentscher  (fn. 13) Bd I § 15 IV and Die 
umweltsoziale Marktwirtschaft, 1991, S. 11; Bleckmann  (fn. 53) Ann. 450; Oppermann 
Europarecht, 1991, Ann. 809; Mestmäcker Festschr. für von der Groeben, 1987, p. 16 et seq.; 
Rittner JZ 1990, 839 et seq. and 845; von Bogdandy EuZW 1992, 14. 
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evidently presupposes.62 Besides, the European Court of Justice has recognised 

freedom of trade, competition and profession as fundamental rights;63 these, 

too, necessarily imply a guarantee of freedom of contract. Finally, the principle 

of proportionality is also a firm component of the ECJ’s case law, even if its 

content remains partly unclear. 64  The proposed directive is thus just as 

incompatible with EC law as it is with the Basic Law. 

Moreover, the Bundesrat has rightly rejected the EC’s competence so intensely 

to interfere in the private law of its Member States. Although I cannot go into 

detail here as it does not fall within the subject matter of this piece, it must 

nevertheless be noted that the opposite view would, in practice, have the 

consequence that the EC would possess legislative powers with respect to the 

whole of private law, so far as commercial matters are concerned. This would 

have an almost revolutionary effect on national legal orders, and in view of the 

extreme vagueness and ambiguity of the relevant contractual rules,65 is by no 

 
62 cf. Lerche  (fn. 55). 
63 cf. e.g. ECJ Case 4/73, 1974, 491 Ann. 14 (Nold); Rs 240/83, Slg. 1985, 539 para. 9 (Altöle); 
Case 133 - 136/85, 1987, 2289 para. 19 (Berlin-Butter). As can in particular be seen clearly 
from the last of these decisions, the ECJ self-evidently proceeds from the premise that this also 
binds the organs of the EC (and not only Member States).  
64 cf. e.g. ECJ Case 41/79, 1979, 1997 (Testa); cf. further Grabitz/Pernice EWG-Vertrag, 1990, 
Art. 164 Ann. 101 et seq. with references. 
65 Art. 100a EC, on which the Commission is relying as the legal basis for the directive, contains 
a competence ‘for the approximation of such legislative and administrative provisions of the 
Member States that have the purpose (!) of the establishment (!) or functioning (!) of the 
Common Market’ (‘zur Angleichung der Rechts- und Verwaltungsvorschriften der 
Mitgliedsstaaten, die die Schaffung (!) und das Funktionieren (!) des Binnenmarkts zum 
Gegenstand (!) haben’) [NB: This differs from the English version of Art. 100a]. Given that 
such provisions cannot even exist, this unfortunately phrased rule should be interpreted by 
reference to Art. 8 a EC, with the conclusion that it creates a competence to approximate laws 
to realise the freedoms named in Art. 8a Abs. 2 EC, cf. Everling Festschr. für Steindorff, 1990, 
p. 1169; in detail, yet without any discussion of the wording of Art. 100a EEC, see 
Grabitz/Langeheine  Art. 100a Ann. 43 and 44; Hailbronner/Klein Handkommentar, 1991, Art. 
100a Ann. 4. 



 

 

means covered by the Member States’ partial renunciation of sovereignty at the 

benefit of the EC.66 

Should such a directive be passed and be upheld by the European Court of 

Justice, it would provide a good occasion for a ‘Solange III’ decision of the 

Federal Constitutional Court (which has already been advocated for other 

reasons).67 This is because the proposed directive not only contains specific, 

occasional violations of freedom of contract, but fundamentally disregards it in 

the entire area of consumer contracts. If this were in accordance with European 

law, then, given the fundamental importance of freedom of contract in 

Germany’s constitutional framework and its standing as a ‘structural element 

of a liberal social order’, the requirement of the ‘Solange II’ decision would no 

longer be met, namely that the protection of fundamental rights under EC law 

is ‘in substance and effectiveness essentially similar to the protection of 

fundamental rights required unconditionally by the Basic Law’.68  

 

 
66 The EC’s competence on private law should be narrow, cf. Grabitz/ Langenheine  Art. 100 
Ann. 29; Hauschka JZ 1990, 532; Müller-Graf Privatrecht und Europäisches 
Gemeinschaftsrecht, 2nd edn 1991, p. 33. The task of protecting consumers does not in itself 
create a competence; this is rightly stated in Müller-Graff  p. 39; Steindorff Grenzen der EG- 
Kompetenz, 1990, Sp. 94 f.; thinking differently Ulmer JZ 1992, 4. 
67 cf. Scholz NJW 1990, 941 et seq. 
68 BVerfGE 81, 242, 253. 


