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GIUSEPPE VETTORI 

 

Contract and Competition 

 

  1. The relationship between the two disciplines. – The rules on competition 

in the Italian Civil Code are designed for a defined market structure. At the 

heart of the system lies the legal person who is the recipient of equal and 

abstract rules. A quality-free man, designed for an economic and legal system 

that needs simplified relationships that are compatible with the market 

exchange logics of the time1. The tenth chapter of the fifth book [of the Civil 

Code] only sets formal and spatial limits for restrictions to free tenders, 

obligations to contract for the sole statutory monopolist, a rule of fairness for 

all operators2.  

  It is pointless to underline how much those rules have parted from actual 

relationships; for a serene and rigorous diagnosis3 of the contemporary 

system, we need to retrace the evolution of the provisions enacted over the 

last decades and try to understand the meaning of what we are confronted 

with today. Only after such a schematic and essential leap into the past can we 

 
1   L. Mengoni, Autonomia privata e Costituzione, in Banca, borsa tit. cred., 1997, p. 1 et 
seq.; N. Irti, L’ordine giuridico del mercato, Rome-Bari, 1997; F. Galgano, Diritto ed 
economia alle soglie del nuovo millennio, in Contr. e impr., 2000, p. 189 et seq.; A. 
Jannarelli, La disciplina dell’atto e dell’attività: i contratti tra imprese e tra imprese e 
consumatori, in Trattato di diritto privato europeo, III, ed. by N. Lipari, 2nd ed., Padua, 
2003, p. 3 et seq. 
2 For a synthesis, V. Franceschelli, Concorrenza e antitrust: profili generali, in Trattato di 
dir. amministrativo europeo, dir. by M.P. Chiti and G. Greco, Milan I, 1997, p. 512 et seq. 
3 On the necessity of this initial approach in any reflection on this field, see the recent P. 
Barcellona, Diritto senza società. Dal disincanto all’indifferenza, Bari, 2003, p. 9 et seq.  



 

 

carefully examine the relationship between contract and competition, between 

two freedoms that have always sought an ordered context of guarantees and 

limits. And this for one essential reason. 

  The rules designed “to protect competition, are an extraordinary field in 

which the substantial unity of social sciences can be measured”4. Within these 

rules lies the dilemma of liberal democracies, engaged on the one hand in 

setting a limit beyond which private power needs to be curbed and, on the 

other, in identifying a demarcation of public power that can become 

oppressive and harmful5. 

  Over time, different powers and ideologies have confronted each other in the 

attempt to trace a ridge as mobile as the needs of men, a line around which 

economic thinking, legal thinking and political choices of every community, 

whether national or global, flow and intersect. The synthesis in this paper can 

only be schematic. Yet it is necessary to consciously trace the history of ideas, 

which requires to separate three critical moments: a) the rising of antitrust 

rules in America, b) the debate in Italy from the Constitution to the 1980s; c) 

the choice made by European law-makers. Let us start from the first point. 

 

  2. The rising of antitrust law in America - Market operation rules epitomize 

different reactions, in every historical period, to the imperfections of reality; 

as it is known, in the US in the late 19th century, the most efficient companies 

attempted to strengthen their power by using trusts for anti-competitive 

purposes. Through the granting of fiduciary voting powers and the cross 

exchange of participatory rights to assemblies, the “managers of several 

competing companies jointly set price and market policies, each of while 

 
4 F. Gobbo, Il Mercato e la tutela della Concorrenza, Bologna, 1997, p. 24. 
5 G. Amato, Il potere e l’antitrust, Bologna, 1998, p. 105 et seq. 



 

 

remaining under each other’s control. This led to the creation of cartels 

concealed under the trust façade”6.   

  While common law already protected the parties’ contractual freedom and 

third party freedom against boycotting, the 1890 Sherman Act intended7 to 

counteract any contract, combination or conspiracy in restraint of trade 

between States and any monopolization or attempt to monopolize (Section 2). 

Three types of punishments were envisaged: a criminal action and a civil 

action with an injunction brought by the Federal State; a private action with 

punitive effects aimed at obtaining three times the damage caused, brought by 

any damaged person. 

  The subsequent provisions (the 1914 Clayton Act) complemented the rules 

with a double effect. The rules became analytical though more flexible thanks 

to the reasonableness criterion adopted by the courts, expressed with a 

formula that “assumed an objective appreciation based on economic 

considerations” and a discretionary assessment “as to the more or less 

substantial extent of restraining practices”8. Still in 1914, the Federal Trade 

Commission Act established the illegality of “unfair methods of competition”, 

and in 1938 this rule was modified to repress “unfair and deceptive practices”, 

opening up the possibility of consumer protection9. 

  Subsequent developments were characterised by further legislative 

provisions but, most of all, by the activity of courts and the Federal Trade 

Commission. Their activity is difficult to be reconstructed in an organic and 

linear set of principles. In essence, three approaches were frequently adopted: 

the rule of reason, designed to focus on the peculiarity of each single case 

through the possible criteria of the unlawful intent of the party putting the 

 
6 G. Amato, Il potere e l’antitrust, op. cit., p. 14. 
7 G. Bernini, Un secolo di filosofia antitrust, Bologna, 1991, p. 38 et seq. 
8 G. Bernini, Un secolo di filosofia antitrust, op. cit. p. 46. 
9 G. Bernini, op. cit., p. 69. 



 

 

agreement in place or of the effect deriving therefrom10; the per se 

condemnation, inspired by the need to react to the uncertainty of discretionary 

solutions, objectively separating situations of lawful power from those of 

unlawful prevalence; the assessment based on economic efficiency, theorized 

by the Chicago School, which still enlivens the debate on antitrust laws all 

over the world.  

  For decades, American courts have fluctuated between the protection of 

small producers and retailers and the neoclassical economic theory principle 

that it is not so much necessary to strike contractual freedom, but rather the 

agreement that “allows the price to become higher than it would be arising 

from the non-prejudiced match between demand and supply”11. In this 

repression, horizontal agreements, forbidden per se, were distinguished from 

vertical agreements12, which were deemed unlawful only where the freedom 

of the retailer was affected. In any event, despite continuous fluctuations, the 

courts always got back to the intention to “protect competition” via the 

protection of small, healthy local businesses, “often reverting to the original 

purposes of the Clayton Act”13. 

   After all, it is well known that the efficiency theory, which arose as early as 

the 1950s through the application of a case-based approach to the principles 

of classic economics, caused a radical change in thinking and in the prevailing 

case law. However, this theory has not always been endorsed univocally. 

 
10 See Mitchel v. Reynolds, 1 P. Wms. 181, 24 Erg.Rep. 347 (K.B. 1711) quoted by G. 
Bernini, op. cit., p. 92 and the content of its maxim: “all contracts, where there is a mere 
restraint of commerce and nothing more, are void. Yet, this presumption is excluded if 
specific circumstances prove that the contract is reasonable and profitable in the interest of 
the public”.  
11 A. Marshall, Principi di economia, Turin, 1972, Italian translation of Principles of 
Economics, London-New York, 1890, quoted by G. Amato, Il potere e l’antitrust, op. cit. p. 
22, see the quotation on p. 17.  
12 On this point, may I refer to: G. Vettori, Anomalie e tutele nei rapporti di distribuzione fra 
imprese, Diritto dei contratti e regole di concorrenza, Milan, 1983, p. 179 et seq. 
13 G. Amato, op. cit., p. 22. 



 

 

  The economists from Chicago define as economically restrictive solely “the 

concerted or unilateral practice that restricts, at the discretion of a party, the 

supply of a good or service with the ensuing possibility of a price increase”14. 

Competition is taken as a value in itself and it is believed that its regulation 

must be freed from all contaminations, finding elsewhere the ways to ensure 

freedom of contract and democratic efficiency. The economic analysis of law 

reinforces this idea. The indication given by this method is to choose, among 

different rules or interpretative solutions, the most efficient one, such as to 

maximize collective welfare. When there is a simple transfer of wealth “in 

which someone loses what someone else gains, the indication is not to 

intervene”15. For a very clear reason: the creation of a complex and costly 

system such as the antitrust system would not be efficient if it were intended 

solely to give someone, i.e. consumers, what is taken away from others, i.e. 

companies. Its objective is to increase everyone’s utility, while distributive 

justice is the goal of other legal fields16. 

  After the uncertainties of the Kodak case17, Posner’s theses, in the 

subsequent case of State Oil v. Khan18, were upheld by the Supreme Court 

which changed its approach and removed from the “per se” prohibition the 

setting of a maximum price in a vertical agreement, which was mostly 

justified “by the better quality of service offered to customers”19, while 

horizontal agreements maintained a potential illegal nature, with a certain 
 

14 G. Amato, op. cit., p. 26. 
 
15 F. Denozza, Norme efficienti, Milan, 2003, p. 16. 
16 F. Denozza, op. cit., p. 17. 
17 Eastman Kodak Co. V.Image Technical Services Inc., 112 S.Ct. 2072 1992, in which the 
relevant market for assessing the conduct of the dominant company is restricted “to the sale 
of spare parts and the repair of a given machinery”, G. Amato, op. cit. p. 33. 
18 State Oil Company v. Khan S.Ct L. Ed. 2d 27 1997. 
19 See United States v. Arnold Schwinn & Co., 388 U.S. 365, 1967, where the Court held that 
vertical restrictions that subjected subjugated the distributor to the producer were unlawful, 
and Continental TV Inc. v. GTE Sylvania Inc., 433 U.S. 36, 1977, where the precedent was 
overturned with a clear endorsement of the University of Chicago theories. See on this point 
G. Amato, op. cit., p. 30, and G. Vettori, Anomalie e tutele nei rapporti di distribuzione fra 
imprese, op. cit., p. 180 et seq.  



 

 

scepticism inspired by the “cost that the observance of cartels always has for 

their members”20. 

  However, while the American antitrust evolution has thereby steered away 

from its origins and while the efficiency dogma is the most adaptable one to 

the current trends of American market policy, we should not forget that the 

Supreme Court, the other courts and Congress “have defended the antitrust 

system as a vital pillar not to be identified with exasperated economicism”21. 

  It has been authoritatively underlined that allocative efficiency has never 

been the sole purpose of antitrust law, that some corrections can facilitate 

creative developments without sliding into economic dirigism22, that 

economic analysis helps to enlarge the range of possible solutions, but it is by 

no means the sole criterion of judgement in a complex society; it fails where 

the application of models is insufficient to settle conflicts between different 

values23. 

  The conclusion, according to some authors, is that antitrust law has multiple 

souls, even in America, and a goal that cannot be reduced to a form of 

mechanic exercise that “loses political content, which in a democratic society 

is the main source of legitimation of every rule”24. 

 

  3. The debate in Italy, from the Constituent Assembly to the 1980s. – What 

happened in Italy and Europe was different in part. In the old continent, “the 

preservation of free competition… was characterised first and foremost as an 

alternative to the State’s intervention into the economy”25, though this opinion 

needs clarification. 

 
20 G. Amato, Il potere e l’antitrust, op. cit., p. 27. 
21 G. Amato, op. cit., p. 38. 
22 J.E. Stiglitz, La globalizzazione e i suoi oppositori, Turin, 2002.. 
23 H. Hovenkamp, Federal Antitrust Policy, St. Paul, Minn., 1996, p. 68 
24 G. Rossi, Le regole del mercato fra Europa ed America. Relazione introduttiva al 
Convegno “Antitrust e globalizzazione” of 19 September 2003, published in La Repubblica 
on 20 September 2003, p. 15. 
25 G. Bernini, Un secolo di filosofia antitrust, op. cit., p. 27. 



 

 

  Members of the Assemblea Costituente had to face the problem of 

controlling monopolies and coordinating private activities with the objectives 

of public power. After immediately abandoning all ideas of collectivistic 

solutions26, an extensive debate ensued on how to act in case of market 

failures. 

  Luigi Einaudi suggested including in the new constitution a strong form of 

action against economic monopolies, both natural and created by law, to “be 

subject to public control via delegated or direct public management”27, but 

this suggestion was rejected, for these controls would have taken a shape both 

“antiliberal… and quitessentially interventionist, with supervisory offices, 

bodies, bureaucracies”28.  

  The De Maria Commission29 discussed different options. Some thought 

about contrasting monopolies, in accordance with the principles of a market 

economy; others argued for the adoption of nationalization tools; and there 

were those who theorized solutions already tested in the US. The latter option 
 

26 See the intervention by Palmiro Togliatti on 16 October 1946 in La Costituzione della 
Repubblica nei lavori preparatori all’assemblea costituente, published by the General 
Secretariat of the Chamber of Deputies, Rome, 1971, VI, p. 554 et seq.: “we are writing a 
Constitution that is not a socialist Constitution. It is a Constitution that corresponds to a 
transitional period of struggle for an economic system in which different economic powers, 
that tend to overpower each other, can coexist. In this period, it is obvious that the struggle 
taking place is not against freedom of economic initiative and the private ownership of 
production means in general, but against those special forms of private ownership that 
suppress the initiatives of vast groups of producers and, in particular, monopolistic types of 
private ownership, especially in the field of public services, which tend to create 
concentrations of wealth that are detrimental to the freedom of most citizens, and thus to the 
economy and politics of the country”.  
27 La Costituzione della Repubblica nei lavori preparatori dell’Assemblea Costituente, op. 
cit., vol. II, p. 1666. “The deepest evil of contemporary society is not the lack of programmes 
and plans – we have had plenty of those – it is rather the existence of monopolies… I would 
thus like the Constitution to embody the principle that law must not create monopolies and 
that when these exist, they must be controlled.”  
28 Thus spoke Ruini in response to Einaudi’s suggestion, obtaining the express consent of 
others, so much so that the idea was put aside, see La Costituzione della Repubblica nei 
lavori preparatori dell’Assemblea Costituente, op.cit., p. 1669. The quotation was mentioned 
also by F. Cavazzuti, Un confronto che viene da lontano, in Arel, 2002, 2, p. 13 et seq. 
29 The Commission was created to carry out studies and proposals to bye submitted ti to the 
Assemblea Costituente, see Rapporto della Commissione Economica chaired by Professor 
Giovanni De Maria, presented to the Assemblea Costituente, Istituto Poligrafico dello Stato, 
1947. 



 

 

was firmly rejected, for “a regulation of monopolies conducted with the 

criteria of the Sherman Act, could not bring satisfactory results”30. A different 

method was chosen. 

  It is well known that what prevailed was “the idea that a public enterprise, 

governed by special rules and endowed with equally special powers, was the 

best way to regulate the economy and contain the power of private 

enterprises”31. However, as it has been recently argued, and sharply, the 

Italian case, as early as the 1950s, manifested a factual situation that requires 

careful reflection. 

  Far from presenting “a radical antithesis between protection of competition 

and interventionism”, that experience “demonstrates their peaceful 

coexistence and the search for a possible integration between different 

techniques, in the unity between legal system and economic process”32. 

  While the code and the system coincided in the 19th century institutional 

order33, “constitutionalizing a certain conception of economic life connected 

with the liberalistic idea”34, the new century removed, in the perception of 

leading jurists and economists, the idea of a spontaneous market order that 

could balance private and public relationships. It became more and more 

obvious to many that “regulation and management are two faces of economic 

interventionism, with different indirect or direct techniques, yet perceived 

unitarily in the overwhelming power of a state mark bound to heavily 

influence the balance of the entire national economy”35. 

 
30 See Rapporto della Commissione Economica chaired by Professor Giovanni De Maria, 
presented to the Assemblea Costituente, op. cit., II, p. 238-40. 
31 F. Cavazzuti, Un confronto che viene da lontano, op. cit., p. 14. 
32 B. Sordi, Ordine e disordine giuridico del Mercato. (In margine ad alcuni scritti di Tullio 
Ascarelli), in Ordo Iuris. Storia e forme dell’esperienza giuridica, Milan, 2003, p. 345. 
33 R. Niccolò, entry Diritto civile, in Enc. Dir., Milan, 1964, p. 904 et seq. 
34M. Giorgianni, Il diritto privato ed i suoi attuali confini, in Riv. Trim dir. proc. Civ., 1961, 
p. 391 et seq.  
35 B. Sordi, Ordine e disordine giuridico del Mercato, op. cit., p. 348. 



 

 

  Surely opinions were, and still are, diversified and Article 41 remains, just 

like in the past, a provision with an evident amphibological content. 

Alongside those who, at the time of approval of the constitution, gave a 

modern and evolved interpretation36 of the social utility criterion, read “as 

protecting consumers and as a pillar that “requires” competition law”37, there 

arose opposite opinions aimed at underlining the strong Italian dirigism, 

doomed to collide with the European institutional system38. 

  Indeed, the Italian economic history reveals this complexity. The legislature 

intervened between 1931 and 1933 to save credit institutes which held stakes 

in strategic industries, badly hit by the 1929 crisis. In 1933 the Istituto per la 

Ricostruzione Industriale39 was created, and after 1936 “the Italian State 

controlled a portion of the industry, proportionally bigger than in any other 

European country, except the Soviet Union”40. 

  Besides, the parliamentary debate on the legislative protection of 

competition has lingered for decades in various parliamentary commissions, 

 
36 T. Ascarelli, Ordine giuridico e processo economico, in Problemi giuridici, Milan, 1959, I, 
p. 47. 
37 B. Sordi (op. cit., p. 353) underlines that Ascarelli “was ready to endorse the competitive 
innovations that the Freiburg School managed to leak into the first treaties that began the 
process toward the European constitution”. That opinion “arose from the spirit of those times, 
from looking at the economy as an object to be structured and not as a spontaneous system… 
it has moved away from the shores of neo-liberalism, in congresses in which the anti-
monopolistic battle was oriented towards public intervention, and developed with a precise 
awareness of the possible abuses put in place by economic powers”. Sordi concluded that 
“The freedom of the interpreter, living law and free economic initiative are rooted… in 
Ascareli in a precise legal order of the market, either according to the solidarist integrations to 
the effects of the economic game, or according to the protection of consumers and 
competition or, finally, according to public law exercise, hunting for specific economic 
activities” (p. 351). 
38 See the retrospective analysis by G. Amato, Il mercato nella costituzione, in Quad. cost., 
1992, p. 8 et seq. and N. Irti, L’ordine giuridico del mercato, Rome-Bari, 1998, p. 23; A. 
Quadrio Curzio, Tre Costituzioni economiche: italiana, europea, bicamerale, in Id., 
Sussidiarietà e sviluppo. Paradigmi per l’Europa e per l’Italia, Milan, 37 et seq. 
39 As textually said by N. Irti, I cinquant’anni del codice civile, V. Scheiwiller, Milan, 1992, 
p. 24. 
40 R. Romeo, Breve storia della grande industria in Italia-1861-1961, Bologna, s.d., p. 173. 



 

 

and it was only in 1990 that an antitrust law was approved, Italy being the last 

industrial power to do so, anticipating Turkey41. 

  It was only as from the 1980s that our economic constitution changed as a 

result of formal EU acts; the European provisions, as mentioned above, 

deeply changed the legal status of the relationship between state and private 

entities. The Law n. 202 of 23 June 1993 (urgent provisions for the 

suppression of the ministry of government participations and for the 

rearrangement of Iri, Eni, Imi and Ina) started a privatization process. The 

quality-free, single and abstract individual disappeared from private law, 

while the law-maker started giving primary attention to the negotiating 

balance, extending consumer protection, intervening with sharp rules in the 

regulation of business contracts and regulating usury in every contract42. 

  In this historical experience, it is difficult to sharply separate competition 

from regulation. 

  There certainly are those who firmly counterpose the two methods43. The 

shift from a managing state to a regulating state, together with the necessary 

change resulting from the withdrawing of institutions from the direct control 

of vital sectors of the economy, are historical facts that induce us to 

counterpose dirigism and the market, mixed economy and the spontaneous 

regulation of economic dealings44. At times, this can cause a semplification. 

The authorities are considered as an expression of a light state of soft control, 

resulting from a renewed liberalism that replaces the State-enterpreneur. 

According to this interpretation of reality, there follows that “the origins of 

 
41 On the preparatory stages of the Italian law, see G. Bernini, Un secolo di filosofia antitrust, 
op. cit., p. 295 et seq. 
42 May I refer to G. Vettori, Autonomia privata e contratto giusto, in this Rivista, 2000, p. 21 
ff; Id. (ed. by), Materiali e commenti sul nuovo diritto dei contratti, Padua, 1999; Id. (ed. by) 
Squilibrio e usura nei contratti, Padua, 2002. 
43 For an overview of the different opinions, see G. Tesauro and M. D’Alberti, (ed. by), 
Regolazione e concorrenza, Bologna, 2000. 
44 See the bright and exemplary analysis by N. Irti, L’ordine giuridico del mercato, op. cit., p. 
3 ff; and the edited volume, Il dibattito sull’ordine pubblico del mercato, Rome-Bari, 1999, p. 
3 et seq. 



 

 

competition tend to detach themselves from the history of public 

interventionism, fully falling within the (sole) culture of the market … while 

the managing state and the regulating state appear as alternative state 

typologies belonging to radically opposed and not connectable eras”45.   

  From a different perspective, a careful analysis of Italian and European 

history on this point leads us to assert that “management and regulation, albeit 

different in their organizational structure, … consitute different yet 

contiguous chapters of a legal system” that regulates, differently, industrial 

concentrations and private powers. There is no doubt that both ways belong to 

the “pole of public law and stabily move within the space of political 

authority”, national or supranational, which means being fully aware that 

competition is not “produced spontaneously by the market”, if anything 

because its rules are imposed on the contractual freedom of private parties. 

  In other words, a highly significant theoretical conclusion is gained. 

“Competition law has, in its inception and birth, an eminently national and 

political matrix” and it cannot exclusively fall within the scope of market 

history; neither can it avoid the theory and history of public power, at the core 

of which it can easily find a position”. Therefore a neoliberal vision can 

account for “the theoretical foundation of competition law” but “it cannot give 

a convincing explanation of the historical origins of this branch of law”46.  

  This is proven by the criticisms of interventionism and anti-liberalism, 

during the debate in the Assemblea Costituente, moved against Einaudi who 

had suggested avoiding the creation of statutory monopolies and controlling 

private monopolistic concentrations47; and it is also proven by the strong 

 
45 For a clear description of these two reasonings, see again B. Sordi, Ordine e disordine 
giuridico del mercato, op. cit., p. 339. 
46 See B. Sordi, op. cit., p. 340-342. 
47 The Constitution of the Italian Republic, in the works leading to the Constituent Assembly, 
op. cit., II, p. 1669, which reports the interventions of Ruini (“the amendment (suggested by 
Einaudi) subjects monopolies to public controls via the delegated or direct public 
administration. Therein lies the anti-liberal machine of controls: controls with an 



 

 

contrasts within the Catholic world, which arose after the constitution was 

approved. 

  It has been observed that in the constitution there is no “market culture, but 

rather the need to defend the market from the alternative of the communist 

regime”. There prevails “a mixed feeling that relies on private economic 

action – and on its holder the enterpreneur – with the double intention of 

defending him and subjecting him not to competition rules, but to 

programmes and controls, impulses, public orientations”48. This remark needs 

to be rectified. 

  It is unquestionable that Article 41 was the product of a combination 

between the Catholic culture and the requests to curb “capitalist anarchy”, but 

in subsequent years very different ways arose, even within the Catholic 

culture, to tackle the problem of the control of enterpreneurial power and of 

the concrete steps to take49.  

 
interventionist trait, with supervisory offices, bodies, bureaucracies”) and of Domineò who 
shared the criticisms made by Ruini so much so that Einaudi’s proposal was turned down.  
48 G. Amato, Il mercato nella costituzione, in Quad. cost., 1, 1992, p. 12. 
49 G. La Pira, L’attesa della povera gente, LEF, Florence, 1978; D. Antiseri, Cattolici e 
mercato. La grande polemica, Rome, 1996; M. De Girolamo, da Sturzo a Novak, Edizioni 
Dehoniane, Rome, 1998; M. Novak, L’etica cattolica e lo spirito del capitalismo, Edizioni di 
Comunità, Turin, 1999. The clash between La Pira and Angelo Costa began in 1954 in 
Florence, a restless town because of the recession and for a number of chain dismissals. Costa 
accused La Pira of losing the sense of proportions, and the Mayor answered that he was 
talking about concrete facts and obtaining the “economic metaphysics” of Adam Smith. In the 
face of the risk of disaggregation of the town’s production economy, he said: “Free 
competition; private initiative; the law of demand and supply and so on: in a State like ours, 
in which almost the entire financial system is national and in which three quarters of the 
production system are directly or indirectly national! Tell me, quite frankly: is it serious to 
discuss such important issues in such a nonchalant way? Free initiative: yes, to dismiss, to 
close down, to demand; but as soon as we try to go further: then everyone stops so suddenly! 
(Cattolici e Mercato, op. cit., p. 28). In the debate there soon intervened Luigi Sturzo, taking 
a stance against statalism which is “by definition unable to manage the mere shop of a 
shoemaker”. La Pira replied by giving an account of a town in serious dire straits (10,000 
unemployed people, 950 people dismissed, 2.000 evictions, 17.000 poverty registers, 37.000 
people assisted) and said “What should a Mayor of a town with this medical record do?” He 
then recalled the case of Pignone “If I had not intervened – and had not been intelligently 
supported by Mattei (who acquired the facility in crisis from the ENI assets) we would have 
lost a valuable industrial facility which gives work to 2000 families” “National intervention? 
Call it as you wish: labels count very little: we must intervene, this is the basic rule of the 
entire Christian and human morale” (Cattolici e mercato, op. cit., p. 56-57). 



 

 

  As it is known, the line promoted by Dossetti, Fanfani, La Pira prevailed, in 

favour of rescuing some companies (in particular in Florence, the Pignone 

industries)50. This choice represented “a hurdle for the prevailing liberalism… 

which was ready to triumph at that point”. And it was precisely because of 

this hurdle and of the post-1954 facts (during the Fanfani government, in 

Florence, with the Mayor La Pira) “that liberalism started to show its 

decline”51. 

  It is debated and debatable whether this was “a calamity for the Catholic 

world and the cause of many years of delay in the emergence of sound politics 

in our country”52. What is certain is that, in those years, with the state 

participations, a new idea of economic policy arose that can hardly be defined 

as the beginning of statalism. The dominance of the State had begun many 

years before. What prevailed was intervention53 over free market, in the face 

of a serious economic crisis.  

  It can thus be understood how difficult it is to counterpose, even in this 

Italian situation, competition and public intervention. The decision taken back 

then was an economic policy decision adequate to the times, the result of 

mobile and careful action, non classifiable according to preset schemes. 

  The comparison with the current scenario can be enlightening if we consider 

the current role of independent authorities. Against the idea of an arbitrary 

function of these authorities, expressing soft law and soft controls, emerges 

the reality of an incisive and penetrating intervention within private autonomy 

and contractual freedom, so much so as to raise doubts regarding the rigid 

pre-determination of much contractual content as well as the outcome of these 

 
50 It was 1951. On those facts, see Roggi, I cattolici e la piena occupazione. L’attesa della 
povera gente di Giorgio La Pira, Milan, 1987; and especially Caro Giorgio. Caro Amintore. 
25 anni di storia nel carteggio La Pira-Fanfani, Polistampa, Florence, 2003, p. 155 et seq. 
 
51 P. Roggi, La Pignone nel carteggio La Pira-Fanfani, in Caro Giorgio. Caro Amintore, op. 
cit., p. 107. 
52 D. Antiseri, La Pira, Costa e Don Sturzo, in Sole 24Ore of 5 January 2004, p. 6. 
53 P. Roggi, op. cit., p. 112. 



 

 

activities, which amounts, according to some authors, to real neo-

corporativism54. 

  If this is the case it proves once again the stringent connection between 

public intervention and protection of competition. What distinguishes the two 

hypotheses is the manner of intervention, which differs according to the 

historical moment in time and the concrete problems to solve. In other words, 

a difference deriving from economic policy choices which lead us to the 

following conclusion. 

  The protection of the freedom of competition, just like the freedom of 

economic initiative and contractual freedom, is not grounded on economic 

perceptions or theories or on a spontaneous market order, but rather on a set 

of rules, values and principles which can only be provided by a Constitution.  

  Our legal system must conciliate three closely related values: economicality, 

social justice and individual freedom55, and this calls for a criterion of 

procedural fairness that should be the basis to evaluate acts and conducts in 

any field of activity, including the protection of the competitive structure of 

the market56. The systematic framework of Law 287/1990 is essential in this 

respect. According to a recent Supreme Court ruling57, the law enforces only 

the first paragraph of Article 41, but this reading is in conflict with a 

systematic interpretation of the domestic and European legal system. Let us 

examine this matter closely.  

  The structure of the Italian Constitution is consistent with the welfare State 

model embodied in many 20th century Charters. Social utility summarizes the 

limits to freedom of economic initiative, and the market is not an end but 

rather one of the means to realize “the personalistic ethics” inherent to formal 
 

54 V. G. Gitti, Autorità indipendenti, contrattazione collettiva, singoli contratti, in this Rivista, 
2003, p. 255 et seq.; F. Macario, Autorità indipendenti, regolazione del mercato e controllo di 
vessatorietà delle condizioni contrattuali, ibidem, p. 295 et seq. 
55 L. Mengoni, L’argomentazione orientata alle conseguenze, in Ermeneutica e dogmatica 
giuridica, Milan, 1996, p. 11 et seq. 
56 G. Rossi, Antitrust e teoria della giustizia, op. cit., p. 21 et seq. 
57 Supreme Court, 9 December 2002, n. 17475, in Foro it., 1993, c. 1132 et seq. 



 

 

rules58. European rules, from the 1986 Single European Act onwards, have 

made sure that free competition has become “an institutional principle at the 

heart of the economic system” subject to regulation of which the 1990 Italian 

Act is a direct expression59. It enforces all three paragraphs of Article 41 and 

especially social utility of which it is “the general and main guarantor”60. 

  These remarks, taken as a whole, exclude an exclusively publicistic 

autonomous character inspired to the sole logic of competition efficiency, and 

allow us to identify the recipients of these provisions with every person that is 

interested in the objectives set out in the European Treaties and in national 

constitutional provisions. The preparatory works of the law confirm this point. 

To overcome the contrast between those who supported the centrality of 

consumer protection and those who favoured other objectives, the current 

rules were enacted, approved by everyone as a compromise consistent with 

the general purposes of the national system integrated in the European one61. 

  This is precisely the Italian peculiarity, which is in fact mostly European if it 

is true that there is a very close connection between Monnet’s dirigism and 

the ordoliberal ideas of the Freiburg School, which led to the compeititon 

rules expressed firstly in the CECA Treaty and later in the Treaty of Rome. 

This remark moves the analysis from Italy to the European Union  borne with 

that founding Act. 

 

  4. The choices of the European law-makers. – It is well-known that the 

peculiarities of the European antitrust system are marked by its primary 

 
58 L. Mengoni, Persona e iniziativa economica privata nella Costituzione, in Persona e 
Mercato, ed. by G. Vettori, Padua 1996, p. 33 et seq. 
59 L. Mengoni, op. cit., p. 35 et seq. 
60 G. Oppo, Costituzione e diritto privato nella “tutela della concorrenza”, in Riv. Dir. civ., 
1993, p. 545 et seq.; M. Libertini, Autonomia privata e concorrenza nel diritto italiano, op. 
cit., p. 440; F. Gobbo, Il mercato e la tutela della concorrenza, Bologna, 2001, p. 229.  
 
61 A. Toffoletto, Il risarcimento del danno nel sistema delle sanzioni per la violazione della 
normativa antitrust, op. cit., p. 159 et seq. 



 

 

function of favouring and protecting market integration. The Community was 

developed to create a common area, formerly occupied by economic areas 

delimited by the laws of national States. This was not the case in the United 

States, where a market with its own operativity already existed when the first 

interventions were taken in this field62.  

  The tools are different. In Europe, a body with investigative and decision-

making powers has been set up, while the American system is based on 

agencies and departments that have investigative but no decision-making 

powers, where it is instead for private parties to activate the decision-making 

process. Structures and objectives of the relevant institutions also differ as 

emerges clearly in the case-law and methods of intervention in relation to 

concerted practices and agreements. 

  The Sherman Act is designed to repress practices unlawful per se or 

unreasonable practices; however, “where there is a reason, the agreement is 

not even deemed restrictive”63. 

  The European prohibition concerns instead any case having, as its object or 

effect, the restriction of competition, subject to the recently amended 

exemption power of the Commission. Political intervention prevails over 

economic considerations and the transformation of these categories into legal 

arguments meets original oppositions.” It is the power of the prince that 

traces, given the interests at stake, “the boundary between antitrust power and 

entrepreneurial freedom, not the consistence that is constitutionally 

recognized, in the field, to the specific freedoms of the parties”64. This occurs 

in horizontal agreements and even more in vertical agreements where the 

rigidity of the Community’s institutions is designed to avoid the 

 
62 G. Amato, Il potere e l’antitrust, op. cit., p. 47; F. Gobbo, Il mercato e la tutela della 
concorrenza, op. cit., p. 169 et seq. 
63 G. Amato, op. cit., p. 49. 
64 G. Amato, op. cit., p. 55. 



 

 

fragmentation of markets, via these agreements, which would hinder the 

crucial objective of market integration.  

  The difference is very clear with respect to the repression of abuses of 

dominant positions and concentrations between undertakings. 

  The rules on the former are the most significant and the opinions thereon are 

the most diverse. According to some, the imposition of excessive prices and 

unfair conditions described in Article 82 of the Treaty is not designed to 

restore competitive conditions, but rather to “regulate the company holding a 

dominant position”.65 In this reading the rule does not protect competition but 

“the contractors via price adjustment mechanisms”66. A function that is alien 

to antitrust law and certainly contrary to the lines of conduct seen overseas67. 

  There are also those who single out, in European law, this provision as “a 

potential passepartout that is available to public power to penetrate the 

deepest mechanisms of operation of large enterprises and correct the results of 

their actions where these are adverse”68. 

  The truth is that this method of repression of abuse cannot be catalogued 

among hypotheses of either competition or regulatory rules. It rather attests to 

the peculiarity of antitrust law, which protects not only the abstract efficiency 

of the market but also “the plurality of companies, the protection of the 

freedom of choice of consumers, the redistributive aspects of monopolistic 

practices”69. 

 
65 As argued by A.G. Amato, op. cit., p. 33, and also A. Pera, Concorrenza ed antitrust, 
Bologna, 1998, p. 101; A. Frignani-M-Waelbroeck, Disciplina della concorrenza nella CEE, 
Turin, 1996, p. 519; F. Denozza, Antitrust: Leggi antimonopolistiche e tutela dei consumatori 
nella CEE e negli USA, Bologna, 1988, p. 43; A. Jones-B. Sufrin, EC Competition Law, 
Butterworths, 2001, p. 328. 
66 See the good picture given by M.R. Maugeri, Abuso di dipendenza economica e autonomia 
privata, Milan, 2003, p. 33-34. 
67 F. Denozza, Antitrust, op. cit., p. 43. 
 
68 V. Meli, Lo sfruttamento abusivo di posizione dominante mediante imposizione di prezzi 
“non equi”, Milan, 1989, p. 13. 
69 G. Rossi, Prefazione, in W. Hutton, Europa vs. Usa, op. cit., p. 13. 



 

 

  This happens in a dynamic setting70, consistent with the theoretical 

acquisitions of many scholars who, after the first half of the 20th century, gave 

a new meaning to the role of competition. The classic theory, until the 1930s, 

deemed that prices would tend to rebalance the market in a quick and 

instantaneous manner when, in a situation of perfect competition, each 

operator knows how others would act as a result of various changes in price71. 

  This model was and still is useful in many respects, but recent criticisms 

underline its non-realistic basis with respect to the decision-making process of 

the parties and to the attitudes allowing the achievement of balance. As said 

by some scholars, the model does not explain how markets work. It has thus 

been reviewed as a result of the fundamental contributions of Mises, Hayek 

and the Austrian school, especially Kirzner72. It is clearly showed that 

unbalance is the natural character of the market. It is dominated by 

entrepreneurial discovery that “sees future in the mist of uncertainty”, with 

which you become aware of a profit that is available at no costs” or at lower 

costs. 

  It is these creative, profit-driven acts that generate mutual learning on the 

market and determine its functioning. Discovery, intuition, choice are the 

driving forces of the market as aspects of economic freedom whose essential 

character is perceived in every analytical scheme. The great intuition lies in 

demonstrating that “all arguments in favour of intellectual freedom apply also 

to freedom of action”. The problem regards the quality and objectives of the 

rules that regulate its exercise and, on this point, opinions are very diverse.  

  In short, the “dilemma of liberal democracies”73 is resolved in Europe in a 

very peculiar manner. Freedom of action is granted the same protection as 

freedom of thought, but it must also be subject to similar limits. Procedural 
 

70 M. Libertini, Autonomia privata e concorrenza, op. cit., p. 440 et seq. 
71 For a precise picture of this matter, see F. Golfetto, La concorrenza nella prospettiva della 
nuova economia, in S. Podestà-F.Golfetto, La nuova concorrenza, Milan, 2000, p. 105 et seq. 
72 I.M.Kirzner, Come funzionano i mercati, Rome, 2002, p. 23 et seq. 
73 G. Amato, Il potere e l’antitrust, op. cit. 



 

 

rules must apply to both, without making a sharp distinction between freedom 

of competition, influenced by efficiency logics, and contractual freedom 

which is protected only against vitiating elements of parties’ intentions. 

  In some cases, regulation can ease and restore competition. Both sets of 

rules, as history has shown, share a public origin, and a mixture between two 

separate forms of protection cannot be a reason for scandal. 

  The different antitrust philosophy in relation to concentrations was 

particularly evident in the recent case GE-Honeywell74. The efficiency based 

approach led the American bodies to approve a concentration which, instead, 

was banned in the European Union for creating and strengthening a dominant 

position via the integration between production of components and purchase 

of finished products. In particular, the Commission motivated the prohibition 

“by reason of the ability of the company resulting from the operation to offer 

packages of products and services that cannot be jointly offered by its rivals, 

thus reducing or eliminating their competitiveness”75. 

  Priority is evidently given here to the preservation of a plurality of 

companies over the allocative efficiency of the offer of products on the 

market,76 in observance of the “cultural heritage of the European antitrust 

system that clearly emerges from the Treaties and the European 

Constitution”77. From Articles 2 and 3 of the EC Treaty, 138 and 2 of the EU 

Treaty, Article 3.2 and 3.3 of the new text, up to the exceptions to the 

prohibition of aids granted by Member States (Article 56) and the express 

 
74 EC Comm., 3 July 2001, n. 4064/89, in Giur.comm., 2002, II, p. 285, and therein C. Osti 
and R. Pardolesi, La decisione della Commissione CE sul caso General Electric/Honeywell, 
p. 311 et seq. 
75 EC Comm., 3 July 2001, cit. p. 285. 
76 On the problem of efficiencies and their importance in America and in the European Union, 
see C. Osti – R. Pardolesi, Falsi amici: le concentrazioni in Europa e negli Stati Uniti, in 
Giur. comm. 2002, I. p. 153 et seq. 
77 G. Rossi, Prefazione, in W. Hutton, Europa vs. America, op.cit. p. 13; in the volume it is 
said that “The commitment to respecting this extended conception of citizenship rights in the 
public interest runs across the European civilization like a fil rouge” and differentiates it from 
American society. 



 

 

prevalence, acknowledged in the Albany case, of the social purposes of 

markets over competition law itself78. 

 

  5. Abuse of a dominant position and concentrations between undertakings. 

  5.1 Dominant position. The idea expressed in the European Treaties is found 

and has developed into the rules on the abuse of a dominant position and 

economic dependence in the Member States. 

  Firstly, it is significant that the two sets of rules, albeit at different times, fall 

within a homogenous context which expresses a common conceptual order. 

  In Germany, as early as 1973, the 1957 Law (GWB) was changed to extend 

the prohibition of “unfair impediment” (unbillige Behinderung) and of 

“different treatment for no objective cause” (Ungleichbehandlung ohne 

sachlich gerechtfertigten Grund) to companies that are economically 

dependent and with no sufficient alternatives on the market79. A contract 

which is in breach of these provisions, albeit this is not expressly stated, is 

deemed void and its purposes and effects are assessed in accordance with 

Section 134 BGB80. 

  In France, Article 420-1 and 2 of the Trade Commerce has incorporated 

Article 8 of the ordonnance of 1 December 1986 and prohibited, at the 

indicated conditions, dominant positions, economic dependence situations and 

anti-competitive abuses81, creating a system enforced by the attentive Conseil 

 
78 See on this point S. Giubboni, Diritti sociali e mercato. La dimensione sociale 
dell’integrazione europea, Bologna, 2003, especially p. 227; Id., Solidarietà e concorrenza: 
conflitto o concorso?, in Mercato conc. Reg., 2004, 1, p. 75 et seq. 
79 M. R. Maugeri, Abuso di dipendenza economica e autonomia privata, Milan, 2003, p. 47 et 
seq., which gives an account of the German debate on this point. “Most German scholars 
believe that the reference to economic dependence serves only to extend the scope of 
application of the discrimination prohibition to situations which – although capable of 
hindering the correct operation of the market – cannot fall within the scope of a dominant 
position, as defined in the GWB, and thus believe that this introduction has not changed the 
type of interest protected by the provision”. 
80 M.R. Maugeri, op. cit., p. 60 and the reference to Markert, sb sec. 20, in Immenga-
Mestmacker, GWB.Kommentar, Rn. 226, 858. 
81 M.R. Maugeri, op. cit., p. 67 et seq. 



 

 

de la Concurrence which has specified the corresponding notions. Individual 

and collective dominant positions and the abuse of economic dependence 

have been specified in each sector, with a detailed examination of the 

practices that are deemed unlawful and attributable to these companies in 

relation to prices, sale rejections, discriminatory practices, and equal attention 

has been paid to the exemplification of practices that are not deemed 

abusive82. 

  The latest regulatory development is even more significant. While the 1986 

ordonnance viewed economic dependence as strictly related to the notion of 

competitive domination, without expressly referring to the imposition of 

unfair conditions, the 1996 Law and the recent Law of 15 May 2001, n. 2001-

420 (Nouvelles regulation économique) deeply change the system. The 

prohibition of the abuse of dependence is deemed relevant regardless of 

damage to competition in itself. All references to the possibility for the 

dominated company to resort to equivalent alternatives are cancelled, and the 

abuse occurs where “the business partner is subject to unjustified conditions”. 

According to some authors, therefore, there is clearly “a further endorsement 

of the dirigistic policy aimed at protecting small and middle-sized companies 

being these capable of guaranteeing … French production”83.  

  The Italian situation is much more complex. 

  The authority has often and decisively applied the prohibition of 

exclusionary practices, which limit or hinder production and market outlets 

(letter b, Article 3, law 287/90), of discriminatory practices (letter c) and tying 

practices (letter d)84. 

 
82 See the case-law at www.Conseil-concurrence.fr. 
83 M.R. Maugeri, op. cit. p.100. See also: Cons. Con., Déc. N. 2001/D/49, 3 August 2001, 
soc. Sony, Boll. RF, 30 October 2001; Cass. Comm., 3 March 2004, n. 02-14-520, in R. 
David, Abus dépendence économique, recour sur la condition d’absence des solutions 
equivalents, in Boulletin d’actualité, Lamy droit économique, Paris, avril, 2004/3. 
84 A. Frignani, Abuso di posizione dominante, in Diritto Antitrust italiano, (ed. by A. 
Frignani, R. Pardolesi, A. Patroni Griffi, L.C. Ubertazzi), Bologna, 1993, p. 309 ff; A. 
Frignani – M. Waelbroeck, Disciplina della concorrenza nella CE, 4th ed., Turin, 1996, p. 



 

 

  The refusal to contract with special reference to companies with a former 

statutory monopoly and being privatized85, has been judged negatively, as 

well as exclusive procuring commitments86, discriminatory practices and 

tying contracts87. These judgements have been facilitated by a consolidated 

practice of assessment of the relevant market88. 

  On rare occasions the prohibition contained in letter a of Article 3 of the 

1990 Law has been applied, which prohibits the setting of unfair prices or 

unjust conditions. In truth, if the price practice is intended to exclude a 

company from the market, this can easily fall within the scope of letter b; 

while discriminatory prices can be assessed under letter c. In both cases, the 

decision is not particularly delicate. More problems arise where the price is 

considered ex se in the light of the extra-profit gained by the company. The 

doubts of scholars on this point89 and the different approaches of Community 

 
521; and especially the good picture given by G. Taddei Elmi, Conseguenze civili della 
violazione della normativa antitrust, in Persona e Mercato, 7, (being published); for a more 
remote picture, see the systematic account of these practices in G. Vettori, Anomalie e tutele 
nei rapporti di distribuzione fra imprese. Diritto dei contratti e regole di concorrenza, op. 
cit., p. 186 et seq.  
85 AGCM, 2662/95, in Boll., n. 1-2/95, Telsystem/Sip; AGCM 2169/94, Assoutenti/Alitalia, 
ibidem, n. 30-31/94; AGCM 3211/95 Italiana Coke, ibidem, n. 21-31/95. 
86 AGCM, A285, Infostrada/Telecom Italia-Tecnologia ADSL, in Boll. 16-17/2001; AGCM, 
A178 Albacom/Telecom Italia Circuiti dedicati, ibidem 51/96 where it was held that a 
dominant company that used essential resources to offer services that the same sold on end-
markets, was required to offer to competitors conditions such as to enable them to operate on 
the market. 
87 AGCM, A221 Pepsico foods and Beverages International-Ibg Sud/Coca-Cola Italia, in Boll. 
8/99. 
88 It is well known that the Authority uses Community precedents and argues that “the 
determination of the relevant market is useful to assess whether the company can hinder the 
persistence of actual competition and act independently of its competitors, customers and 
consumers. To this end, therefore, we cannot only examine the sole objective features of the 
products, but we need to consider the conditions of competition and the structure of demand 
and supply”. AGCM, Parere al Garante per l’Editoria, A22, 1992/469, Fininvest/Amef, in 
Boll. 7/92. Quoted by G. Taddei Elmi, op. ult. cit., who gives a sharp account of Community 
and national precedents on this point; see also F. Gobbo, Il mercato e la tutela della 
concorrenza, 2nd ed., Bologna, 2001, p. 128, A. Frignani, Abuso di posizione dominante, op. 
cit., p. 322. 
89 G. Amato, Il potere e l’antitrust, op. cit., p. 74-75. 



 

 

Courts that have sometimes adopted a regulatory perspective90, induce our 

Authority to apply the provision “only where the price or the other contractual 

conditions, are blatantly irrational or arbitrary”91. 

  The most felt problem concerns the fate of the contracts with which abuse 

takes place and of the remedies alternative to damages, which we will 

examine below together with this remedy. 

  On the first issue, the prevailing theoretical and practical case-law views the 

contract as invalid in case of breach of Article 1418, 1st paragraph, as a form 

of special nullity, necessarily partial and relative, according to a model that 

has by now taken ground in Community-derived legislation92. And this 

approach cannot but be confirmed by the new law on sub-supply which 

includes this remedy in cases of abuse of economic dependence93, even if 

these rules have been hardly and diversely applied so far by our national 

Courts94. 

  A systematic interpretation that takes account of the French and German 

statutory precedents and of the Community Treaties, must identify a type of 

domination of the company on the market that can take the shape of abusive 

behaviours and representations and thereby be subject to a compensation 

obligation and to an invalidity that is translated into partial and relative 

 
90 ECJ, 13.11.1975, 26/75, GeneralMotors, Racc. 1975, 1367; ECJ, 14.2.1978, 27/26, 
UnitedBrands, Racc. 1978, 207; ECJ, 13.7.1987, Tournier, Racc. 1989, 2251. 
91 G. Taddei Elmi, op. ult. Cit., and AGCM 1017/93, IBAR/Aeroporti di Roma, Boll. N. 6/93; 
AGCM 5446/97, Cerved/Infocamere, Boll. N. 45/97. 
92 G. Passagnoli, Nullità speciali, Milan, 1995, p. 43 et seq., 238 ss; M. Libertini, Autonomia 
privata e concorrenza nel diritto italiano, op. cit., p. 433 ff; M. Meli, Autonomia privata, 
sistema delle invalidità e disciplina delle intese anticoncorrenziali, Milan, 2001, which talks 
about annullability and not nullity; though also see the recent V. Scalisi, Invalidità e 
inefficacia: Modalità assiologiche della negozialità, in Riv.dir.civ., 1993, p. 201 ff, see also, 
in case-law, Court of Alba, 12 January 1995, in Giur.it. 1996, 220, with a note by G. Rossi, 
Effetti della violazione di norme antitrust sui contratti fra imprese e clienti: un caso relativo 
alle norme bancarie uniformi; Court of Milan, 4 August 2000, 5 September 2000, in Contratti 
2001, 2, 127 ff; Court of Appeal of Rome order 16 January 2001, in Danno e resp., 2001, 3, 
p. 284. 
93 M. Libertini, op. cit., p. 430. 
94 See the recent Court of Catania, 5 January 2004, and Court of Taranto, order 22 December 
2003 in Foro it. 2004, c. 262 et seq. with a large commentary by G. Colangelo.  



 

 

remedies that are, by no means, incompatible with our positive law, construed 

consistently with the development of special legislation over the last decade. 

  5.2 Concentrations between undertakings. – The rules on concentrations 

evoke usual themes and underline a special role of contract. 

  They “mingle the non-economic reasons of the dispersion of economic 

power, of pluralism and of the protection of small entrepreneurs, with 

economic efficiency reasons”95, and the apparent paradox of the antitrust 

system is clearly revealed. The natural growth of a company, up to the 

acquisition of a dominant position, is lawful, while a concentration following 

a contractual aggregation that restricts freedom of competition is prohibited. 

  The reason lies in the need to avoid the typical inefficiencies of monopolies; 

however, an agreement between companies can result in production and 

allocation benefits96, so it is obvious that two opposite ways of intervention 

need to be coordinated: “the dirigistic policy that sees in the actions of the 

Authority a system of authorizations and prohibitions, and the liberal policy 

that relies on moral suasion and on finding solutions established jointly by the 

operators and the Authority, in which the latter’s actions are preceded by 

negotiations and followed by the parties’ negotiated conduct with third parties 

in compliance with the Authority’s directives”97. 

  Going beyond these schemes, the usefulness of a cooperation between public 

intervention and private parties’ conduct is the basis of the Community rules 

that give priority to “the resort to acts and behaviours that fall within the 

scope of agreements… as a common search for solutions”98, and rely “on the 

categories of private law, specially the rules on negotiating autonomy”. The 

 
95 G. Taddei Elmi, op. ult. Cit.; C. Osti, Operazioni di concentrazione. Il Diritto antitrust 
italiano, op. cit., p. 543 et seq. 
96 M. Motta, Fusioni orizzontali: analisi economica e disciplina comunitaria, Mercato conc. 
Reg. 2000, II, 211-243; Id. Competition Policy. Theory and Practice, Cambridge University 
Press, 2004, p. 137 et seq. 
97 G. Alpa, Concentrazioni societarie e disciplina della Concorrenza. I rimedi e i limiti alla 
libertà contrattuale, in Riv.dir.priv., 2003, 4, p. 696. 
98 G. Alpa, op. cit., p. 696. 



 

 

rules differ in each national system and are being reviewed also at a 

Community level, while domestic law stands out for some significant aspects 

and for a sort of uncertainty related to the fate of prohibited operations99. 

  Although there is no statutory indication of the resort to negotiations 

preceding the agreement, the interpretation of the provisions underlines a 

“conventional” intervention model. Article 18, 2nd paragraph, Law 287/90, 

says that the authority can authorize a concentration where the undertakings 

prove “to have eliminated any competition-distorting effects from the original 

concentration project”. The following paragraph specifies that, in case of an 

agreement already reached, the authority “can set the measures required to 

restore conditions of actual competition, eliminating distorting effects”. This 

occurs within a procedure that includes obligations of conduct for the private 

parties and authoritative powers that evoke the administrative agreements 

already regulated by law100. 

  Opinions differ as to the validity of these operations. Some argue that they 

are valid albeit subject to sanctions101, others argue they are invalid since they 

breach imperative provisions102, while others claim they are null only in case 

of an express prohibition by the authority103; the most convincing idea is that 

of “actual ineffectiveness… according to the usual schemes and application 

criteria”104.   

  This thesis is consistent with the type of conflict and control laid down by 

law. Concentration agreements, as we said above, can be useful and efficient 

 
99 G. Alpa, op. cit., p. 611 ff, though also M. Libertini, Autonomia privata e concorrenza nel 
diritto Italiano, op. cit., p. 461-462. 
100 V. Ramajoli, Attività amministrativa e disciplina antitrust, Milan, 1998, p. 479 ff; 
Donativi, Poteri dell’Autorità in materia di divieto delle operazioni di concentrazione, in 
Diritto antitrust italiano, op. cit., p. 1007; Talenti, Concorrenza e mercato, ed. by Afferni, 
Padua 1994, p. 405 et seq. and G. Alpa, op. cit., p. 708-711. 
101 M.S. Spolidoro, La disciplina antitrust in Italia, in Riv.soc., 1990, p. 1299. 
102 G. dalle Vedove, Concentrazioni e gruppi nel diritto antitrust, Padua 1999, p. 351 et seq. 
103 M. Libertini, Autonomia privata e concorrenza nel diritto italiano, op. cit., p. 461-462. 
104 V. Scalisi, Nullità e inefficacia nel sistema europei dei contratti, in Europa e dir.priv., 
2001, p. 493-494. 



 

 

or they can restrict competition; the authority intervenes by setting obligations 

and by issuing measures aimed at restoring the general interest. The scheme 

of the condicio juris can be used to describe, in the most appropriate manner, 

the type of intervention on the effectiveness of agreements. However, we need 

to make a distinction. 

  Community-relevant concentrations are subject to a “notification of 

compatibility that suspends their effects” (Article 7 Reg. 4064/1989), while 

domestically relevant concentrations require an order by the authority in order 

to be suspended and are subject to a resolution condicio juris105. The remedy 

of ineffectiveness is the most consistent with the objectives of intervention 

and with its impact on the actions taken. 

 

  6. The rules on agreements restricting competition. A careful analysis is 

required in relation to agreements restricting competition106. 

  Firstly, the notion extended to concerted practices and decisions is not at all 

compatible with contract107. The sole parallelism between such behaviours 

cannot be relevant per se; rather, it is the social contact between the operators 

that is required, according to a scheme that has long been used by theoretical 

 
105 V. Scalisi, op. cit., p. 494. 
106 For an overall analysis, see R. Pardolesi, Intese restrittive della libertà di concorrenza, in 
Diritto antitrust italiano, ed. by A. Friganni, R. Pardolesi, A. Patroni Griffi, L.C. Ubertazzi, 
Bologna-Rome, 1993, I, p. 145 ff and recently B. Libonati, Intese orizzontali e aperture in 
tema di concorrenza e di mercato nella giurisprudenza della Cassazione, note to Cass. 1 
February 1999, n. 827, in Giur.it, 1999, p. 1223 et seq. and commenting this ruling L. Delli 
Priscoli, La dichiarazione di nullità dell’intesa anticoncorrenziale da parte del giudice 
ordinario, in Giur.comm., 1999, II, p. 223; G. Affermi, Le intese restrittive anteriori alla 
legge antitrust: legge retroattiva o nullità speciale?, in Giur.it. 2000, p. 939; M. Meli, 
Autonomia privata, sistema delle invalidità e disciplina delle intese anticoncorrenziali, 
Milan, 2001, p. 20 et seq. 
107 Court of Appeal of Milan, ord. 13 July 1998, in Giur.it., 1999, p. 1897 with a note by S. 
Dettoni, Attività di lobbying e divieto delle intese restrittive della concorrenza: divagazioni 
sul tema. 



 

 

and practical case-law which encompasses within the contractual area many 

phenomena that were formerly excluded108. 

  Besides, the reasons for nullity have divided scholars who refer either to the 

unlawfulness of the scope and cause109 or to the concrete anti-competition 

effect of unlawful agreements that have, as their object or effect, the 

restriction of competition110; it is the latter thesis that is the most persuasive. 

The anti-juridical nature that is suppressed goes beyond the function of the 

contract or its worthiness and pertains to the consequences of the act that is in 

conflict with the protection of competition and with the social usefulness 

embodied in Article 41 of the Constitution. In any event, the provision that 

sets the prohibition and the remedy of nullity is sufficient to include the case 

within the broad Article 1418 of the Italian Civil Code111. 

  It should only be specified that the effect of nullity is endorsed by the 

economic analysis of these agreements and that the features of the action must 

be reconstructed without dogmatic preconceptions, rather in accordance with 

the new system of invalidities arising from the new system of legal sources. 

  On the first issue, the Coase theorem tells us that “the parties will prepare a 

perfect contract when the transaction costs are equal to zero”. In this case, the 

contract is “efficient since each right is allocated to the party that evaluates it 

the most and each risk is shifted to the party that can bear it at the lowest 

cost”. On the contrary, “contracts are imperfect when the parties are irrational 

 
108 G. Palermo, Intese limitative della concorrenza ed effetti sul mercato, Speech given on the 
occasion of the doctorate on “Consumers and the Market” at the University of Roma Tre, on 
8 April 2003; see also the recent ruling on contractual liability deriving from a social contact, 
Cass. Sez. Un. 8 February-27 June 2002, p. 9346, in Guida al Diritto, 2002, 28, 9.60 ff; Cass. 
27 February-11 June 2003, n. 9366, ibidem, 2003, p. 54; on the Community system see A. 
Frignani, M. Waelbroeck, Disciplina della concorrenza nella Ce, Turin, 1996, p. 470. 
109 M. Libertini, Autonomia privata e concorrenza nel diritto italiano, in Riv.dir.comm., 2002, 
p. 433; V. Scalisi, Nullità e inefficacia nel sistema europeo dei contratti, in Il contratto e le 
tutele, Turin, 2002, p. 1999 et seq.; Court of Appeal of Turin, 6 July 2000, in Danno e Resp., 
p. 46, V. Roppo, Il contratto, Milan, 2001, p. 402. 
110 G. Oppo, Costituzione e diritto privato nella “tutela della concorrenza”, in Riv. dir.civ., 
1993, p. 546. 
111 V. Roppo, Il contratto, op.cit., p. 741. 



 

 

or the transaction costs are positive”112, as in the case of negative 

consequences for third parties. It is obvious that cartels or agreements that 

restrict competition cause a negative effect on the market that is contrary to 

public order and this calls for a radical remedy such as nullity. 

  As for the features of the legal action, we cannot but observe that the 

regulation and function of invalidity has changed in the system of legal 

sources and has been carefully and recently reviewed by scholars113. As it has 

been pointed out, the Italian Civil Code recognizes nullity and annullability, 

while in European private law nullity disappears and annullability triumphs, 

and uniform private law disregards both; in the Lando Principles there slightly 

appears invalidity with features that are close to those of annullability114.  

  What is certain is that the figure definitely abandons the idea of an internal 

flaw. It becomes more relative and broken down and this facilitates the 

rethinking of Article 2 of the Italian provision, even though it does not 

eliminate interpretation doubts. 

  Some authors have argued that the relevance of the competition principle 

drawn from Article 41, second paragraph, of the Constitution, allows us to 

affirm the unlawfulness of restrictive agreements regardless of the conditions 

set by law. It is claimed that the product/geographical threshold justifies the 

starting of the administrative action while, below this threshold, the nullity of 

the agreement might be declared by reason of the unlawfulness of the cause of 

the competition-distorting contract115. This argument raises some doubts since 

the judgement as to the invalidity of an act of autonomy would be remitted to 

 
112 Il mercato delle regole, ed. by R. Cooter, U. Mattei, P.G. Monateri, R. Pardolesi, T. Ulen, 
Bologna, 1999, p. 232; L.A. Franzoni, Introduzione all’economia del diritto, Bologna, 2003, 
p. 121 et seq. 
113 G. Filanti, Inesistenza e nullità, Naples, 1983; G. Passagnoli, Nullità speciali, Milan, 1995; 
S. Monticelli, Contratto nullo e fattispecie giuridica, Padua, 1995, p. 67; P.M. Putti, La 
nullità parziale, Naples, 2002.  
114 As textually argued by V. Scalisi, Invalidità e inefficacia: Modalità assiologiche della 
negozialità, op. cit., p. 202 et seq. 
115 M. Libertini, Autonomia privata e concorrenza nel diritto italiano, op. cit., p. 444. 



 

 

the mere infringement of the principle of free competition as an enforcement 

of social usefulness, totally disregarding the situation regulated by domestic 

and Community laws which would be side-stepped by giving the Judge a very 

broad power that can be hardly reconciled with a judgement that radically 

eliminates the effects of an agreement. 

  It is preferable to give a strict interpretation of Article 2 which requires a 

“consistent” restriction of competition “within the national market or a 

relevant part thereof”. The dialogue on this point has been fruitful. The 

geographical area is intended also as a small part of the national market 

provided it is a separate market and this is defined as a set of products that are 

“rather replaceable” with each other on the demand and supply side. The 

Court cannot but decide on nullity after identifying and giving reasons for all 

these points116. 

  After all, it is well known that the European Regulation n. 1/2003 has 

radically changed the conditions of application of Community prohibitions. 

An authorization system has been replaced by a system that allows for 

statutory exceptions for admitted restrictions. The prior notification is no 

longer required and the agreements that meet the conditions of para. 3 of 

Article 81 are deemed lawful ab initio. This needs to be coordinated with 

Article 4 of the 1990 Law which still focuses on the derogating authorization 

and implies complex problems of coordination of the two sets of rules which, 

in any event, focus on different cases. 

 

  7. Agreements with final consumers – The various positions taken by 

scholars and the courts are well known. In the final contract, a hard-to-prove 

 
116 On this point, see Cass. 1 February 1999, n. 827 in Giur. it. 1999, 1223 with a note by B. 
Libonati, Intese orizzontali e aperture in tema di concorrenza e di mercato nella 
giurisprudenza della Cassazione, and in Riv.dir.comm. 1999, II 183 with a note by G.Guizzi, 
A proposito della nullità delle intese restrittive della concorrenza concluse prima dell’entrata 
in vigore della L. 287/90; and in Danno e Resp. 2000, p. 57 with a note by L. Nivarra-S. 
Bastianon, “Interesse pubblico” e antitrust: qualche osservazione. 



 

 

unlawfulness of the cause has been identified117, as well as the consequence of 

an abuse of a collective dominant position118, the right to bring an action for 

damages caused to consumers119. But, most importantly, the intertwining 

between competition and contract has been finally acknowledged120. 

  It has been finally understood that the need felt in case of agreements with 

final consumers within the antitrust logics is not only compatible with 

contract rules but it implies a precise awareness. An agreement that restricts 

competition cannot be “viewed independently of the moments.. in which the 

conspiratory plot is implemented, which would otherwise be confined to the 

level of degenerated intentions”. This is because “the contract that links the 

company to the final user is the means by which the former implements the 

collusion prepared with another company and, to the extent in which it allows 

the companies involved to benefit from their conduct, it ends up inevitably to 

absorb its unlawful nature”121. 

  This has a precise systematic meaning. 

  In case of unjustly advantageous contractual conditions, of discrimination, 

refusals to contract, competition behaviours adopted by a company when 

creating and performing a contract, “going beyond any analysis that simply 

examines the various negotiating elements and their defects, a line must be 

drawn between what is lawful and what is unlawful as a moment that is 
 

117 On the problem relating to uniform bank provisions, see Court of Alba, 12 January 1995, 
in Contratti 1996, 152, with a note by G. Tucci, Norme bancarie uniformi e condizioni 
generali di contratto, and in Giur.it, 1996, I, 2, 212 with a note by G. Rossi, Effetti della 
violazione di norme antitrust sui contratti fra imprese e clienti: un caso relativo alle “norme 
bancarie uniformi”; the Court expressed its opinion on the effect of contract nullity on 
consumers, just like A. M. Azzaro, I contratti non negoziati, Naples, 2001; on the invalidity 
of contracts between companies, see the Court of Rome ruling of 24 February 1997 (Foro it. 
Rep. 1999, entry Contratto in genere, n. 51) and 25 May 2000, in Banca borsa tit. cred., 
2001, II 88, with a note by G. Falcone, Ancora sull’invalidità dei contratti a valle per 
contrasto delle norme bancarie uniformi con la disciplina antitrust. 
118 V. M. Libertini, Autonomia privata e concorrenza nel diritto italiano, op. cit., p. 440. 
119 This is the recent position of some Courts and scholars: Regional Administrative Court of 
Lazio 10 March 2003 in I Trib. Amm. Reg., 2003, I, 26 et seq. 
120 R. Pardolesi, Cartello e contratti dei consumatori: da Leibniz a Sansone?, in Foro it., 
2004, I, c. 469 et seq. 
121 R. Pardolesi, op. ult. cit., p. 469. 



 

 

preliminary to the search itself for actions and protections. The focus must be 

shifted to the dynamic side of the action in the various moments of the 

negotiations, isolating the plurality of the situations involved, with an 

autonomous assessment of the powers put in place and the effects which, in 

the creation and performance of the contract, their execution can produce”122. 

  The problem concerns that of finding the most appropriate remedy for the 

type of unlawful act and the type of interest damaged. The scholars have 

given different opinions, albeit unitarily put forward as if it were possible to 

provide a single answer to the plurality of possible effects of the unlawful 

agreement, which instead can cause very different consequences. 

  The executive conduct can give rise to a refusal to contract, to the conclusion 

of a contract at unfair conditions, the result of an unlawful agreement, to a 

conduct that worsens the position of the final contractor. There is no unitary 

answer, and the solution that is most appropriate for the fact to be assessed 

must be found on a case-by-case basis. 

  In the case of a refusal to contract or of boycotting, the remedies will be 

compensation and injunctions. 

  When it is possible to state, in a clear and undisputable way, that the 

performance of the prohibited agreement vitiates the scope of the final 

contract, the most adequate means of reaction will be an action for relative 

and partial nullity and an action for compensation. 

  The first action has been widely studied by scholars who have clearly 

underlined the foundation and nature of this remedy which originates in the 

civil code (1421 Italian Civil Code) and acquires special, non-exceptional 

features. The new system of sources fully confirms the use of a remedy that is 

referable to the cases of juridical regulation of acts of autonomy taking place 

in the market. A system for which it is essential to preserve the effectiveness 

 
122 G. Vettori, Anomalie e tutele nei rapporti di distribuzione fra imprese. Diritto dei contratti 
e regole di concorrenza, op. cit., p. 54 et seq. 



 

 

of the contract which gives access to the good or service, deprived of all the 

consequences criticized by the law to protect a subjective position. The 

example of Article 1469-quinquies of the Italian Civil Code is enlightening, 

though there are many other statutory references. 

  The overall rationale of the system goes into this direction. The relative 

quality and partiality required for nullity is drawn from the law and can serve 

to control the contractual content in market relationships, in a European 

perspective that is aimed at consistently making the system of invalidities 

uniform. 

  A different analysis is required in case of a conduct that causes an 

“incomplete defect” in the contract or causes a damage, since this issue calls 

for a careful examination. 

 

  8. Compensation in case of infringement of antitrust regulations. – On this 

point, we need to distinguish two hypotheses highlighted by recent case-law. 

The possibility for a party to a contract that restricts competition to claim 

compensation for damages as a result of being forced to accept the clause. 

The right to bring an action under Article 33 of the Italian Act123. 

  a) On the first issue, the thesis as to the necessary separation between 

contract and competition laments an inadmissible intermingling. It is argued 

that in case of an agreement it is not possible to ascribe to a contractor what 

also the other party has made his own, that the emersion of the diversity of 

contractual power questions the idea of an agreement that restricts 

competition, that the coexistence of an unlawful act and of a contract is 

inadmissible. 

  The truth is that a clause that restricts competition must be assessed like 

every clause on the basis of the criteria laid down in the general rules on 

 
123 I will be reproducing some remarks made in Consumatori e mercato, Riv.dir.comm., 2003, 
p. 330 et seq. 



 

 

contract. It is up to antitrust law to establish when the agreement is unlawful 

and to contract law to specify the actions and remedies for the inclusion of the 

clause in the contract. The asymmetry of contractual power between 

contractual parties has long been studied by European rules and courts. The 

new ideas and cases must be ordered, yet a new legality has emerged which 

gives legal value to the diversity of power of the parties prior to the 

agreement. The past will not come back124. 

  The coexistence between unlawful act and contract is written in the Code. 

  The rules on validity do not represent the specific reaction of any unfair 

conduct implemented during contract formation. Sacco views Article 1337 of 

the Code as a provision that allows for the elimination of all the rules on 

defects in the parties’ will and incapacity “without changing the protection of 

the disadvantaged contractor”125. Mengoni126 identifies in these provisions the 

source to regulate the atypical violations of freedom of consent, ascribable to 

behavior of the other party that is against good faith. The sanction of 

compensation for damages, it is claimed, can be graduated therein. If it is 

accepted that, without the circumstances that have affected the party’s 

decisional freedom, the contract would not have been concluded, 

compensation for damages concretely removes, via an offsetting mechanism, 

the effects of the contract. The victim of the bad faith conduct can be given by 

the Judge a counter-credit for the in contrahendo liability of the other party, 

with a practical result that is not far from a ruling of contract nullity127.  

  b) Opinions are rather contrasting on the second issue. After the well-known 

case that involved most insurance companies, trial judges have been called to 

 
124 G. Vettori, Le asimmetrie informative fra regole di validità e regole di responsabilità, in 
this Rivista, 2003, p. 5 et seq.; Id., Buona fede e diritto europeo dei contratti, in Eur.dir.priv., 
2002, p. 915 et seq. 
125 R. Sacco, L’abuso della libertà contrattuale, in Diritto privato, 1997, p. 217 et seq. 
126 L. Mengoni, Autonomia privata e Costituzione, op.cit., p. 1 et seq. 
127 L. Mengoni, op.cit., p. 18.  



 

 

decide on the validity of contracts deriving from agreements restricting 

completion and on consumers’ requests for compensation128. 

  Faced with the objections raised by the companies, some trial judges 

confirmed their competence claiming the inapplicability of Article 33 of Law 

287/1990; on this point, in relation to the competence issue, the Supreme 

Court passed a ruling which shows its awareness of the consequences that the 

ruling can have on the protection of private individuals’ subjective positions 

and on the “forms of expansion of market economy” in our country129. 

  In any event, the choice is clear. According to this approach, the consumer is 

the final recipient of entrepreneurial conducts on the market, but his 

protection depends on the protection instruments adopted by each system. 

Italian law recalls the first paragraph of Article 41 of the Constitution, limits 

the freedom of initiative and does not enforce the social usefulness laid down 

in the second paragraph. In other words, the public law rules are addressed 

only to companies to ensure the best conditions of competition. In this 

context, there follows the irrelevance of the interests of consumers who can 

activate the controls of the Authority and ask for compensation in case of 

infringements of a specific subjective right, to be enforced before the Court 

that is competent according to the value of the case and the area130. 

  The interim order of the third civil section131 followed another interpretation 

approach. 

  The Italian rules that protect competition set the competence of the Court of 

Appeal for nullity/compensation actions. This subject-matter identifies a court 

and can refer, as its potential recipients, to the competitors of companies, to 

suppliers and end consumers damaged by acts and facts contrary to the law132. 

 
128 As textually said in G. Vettori, Consumatori e mercato, op.ult.cit., of which some passages 
are entirely reported. 
129 Cass. 9 December 2002, n. 17475, quoted, c. 1131-1132. 
130 Cass. 9 December 2002, n. 17475, quoted, c. 1135. 
131 In Foro it., 2004, I., c. 469. 
132 Cass., 3 July 2003, ord., quoted, c. 469. 



 

 

This is because the anti-competition unlawful act can theoretically “propagate 

according to a chain reaction”, even though, in fact, the general categories on 

cause and damage must apply. In the ruling it is recalled that the European 

Court of Justice133 underlines the direct effectiveness of the Treaties and 

points out that this effectiveness would be eluded “if it were not possible to 

claim compensation for the damage caused by a contract or a conduct that is 

such as to restrict or distort competition”. 

  Besides, it is well known that ruling 500/1999134, when specifying the notion 

of unjust damage, affirms that the juridical relevance of each interest should 

be drawn from a careful analysis of the system of sources. The need to 

abandon closed forms and to use strict selective criteria, induces us to 

diversify human interests according especially to two parameters: the 

connection with a substantial or135 a procedural provision and the existence of 

a certain level of intensity of the protection granted by the system. 

  There follows that subjective positions are relevant in case of a plurality of 

different positive indices and that the consumer’s position is the target of 

provisions and principles to be recalled before assessing whether his 

protection is included or not within the 1990 Act. 

  The recent rules on statutory simplification have delegated to the 

government the enactment of a “code”136 on this issue, though suffice it to 

recall the right, recognized by the 1998 Act, to equity, transparency and 

 
133 Court of Justice, 20 September 2001, C-453/99, in Foro it., 2002, IV, c. 75 et seq. and 
therein the notes by A.Palmieri-R.Pardolesi, Intesa illecita e risarcimento a favore di una 
parte: “chi è causa del suo mal., si lagni e chieda i danni”: E. Scoditti, Danni da intesa 
anticoncorrenziale per una delle parti dell’accordo: il punto di vista del giudice italiano; G. 
Rossi, “Take Courage”! La Corte di Giustizia apre nuove frontiere per la risarcibilità del 
danno da illeciti antitrust. 
134 Cass. 22 July 1999, n. 500, in Foro it., 1999, n. 500, and thereon G. Vettori, Persona e 
responsabilità civile, in Il danno risarcibile, Padua, 2003, p. 3 et seq. 
135 May I refer to G. Vettori, Carta europea e diritti dei privati, in Riv.Dir.civ., 2002, p. 694. 
136 Law 29 July 2003, n. 229, Article 7, in Guida al Diritto, 20 September 2003, p. 22. S. 
Benucci, La disciplina dei diritti dei consumatori. 



 

 

fairness in contractual dealings137 and the recent amendment to Article 1469-

bis which extends, at the request of Community bodies138, collective 

protection in relation to abusive clauses that are not concretely used, rather 

only threatened or recommended139. 

  Article 153 of the Treaty says that “the Community endeavours to protect 

the health, safety and economic interests of consumers” and this indication 

has now been strengthened by the approval of the European Constitutional 

Treaty whose Article 4 underlines the economic freedoms, guaranteed in a 

context that refers (Article 7) to the Charter of Fundamental Rights and its 

Article 38 which provides for the guarantee of high protection of these 

subjects140.  

  Besides, the Court of Justice, as recalled in the ruling, has enunciated a 

number of principles that can be summarized as follows. The Treaty has 

created “a system integrated within the legal systems of Member States” 

which is imposed on judges and individuals. Community law creates rights 

either directly or through the imposition of obligations upon States. Article 85 

prohibits restrictive agreements and establishes their nullity which can be 

claimed by any individual. It is up to national judges to apply European law, 

protecting “the rights granted thereby to individuals”. National rulings 

granting compensation for damages caused by an unlawful contract or 

behaviour strengthen the prohibition of Articles 81 and 82 and substantially 

contribute to ensuring actual competition in the Community141. 

  It now remains to be specified whether the consumer should lodge his 

complaints in the manner and before the Court indicated in Article 33 of Law 

 
137 S. Benucci, La disciplina dei diritti dei consumatori e degli utenti, in Squilibrio e usura 
nei contratti, ed. by G. Vettori, Padua, 2002, p. 113 et seq. 
138 Court of Justice, 24 January 2002, case C-372199, quoted by A. Goggioli-G. Ridi, La 
legge comunitaria 2002: tutela del consumatore (art. 6), OIVCM (art. 22) e contratti di 
garanzia finanziaria (art. 31), in Nuove Leggi civ.comm., 2003, 3, p. 496. 
139 Law 3 February 2003, n. 14. 
140 Carta europea e diritti dei privati, ed. by G. Vettori, Padua, 2002, p. 33 et seq. 
141 Court of Justice, 20 September 2001, case C-453/99, in Foro it., 2002, IV, c. 75 et seq. 



 

 

287/1990 or whether his action falls within another jurisdiction. I think my 

position is clear, though I will to give a schematic account of it. 

  Community law considers compensation to any damaged individual as an 

essential element of market regulation and this approach, drawn from 

provisions and concepts expressed in the Treaties and referred to by 

Community case-law, must be used as a hermeneutical criterion of our 

national rules which expressly refer to “the principles of the European system 

on the regulation of competition” (Article 1, paragraph 4, Law 287/90). 

  Besides, the public law nature of our rules cannot be used to exclude the 

direct protection of consumers, for a number of reasons which have been all 

known to the theoretical and practical debate for several decades142. 

  The autonomy of the action for compensation with respect to the objective of 

competition rules suggests a single purpose of this set of rules. The increase in 

wellbeing and in collective wealth143. Any other purpose and perspective 

should be left to other branches of law, but this conclusion is not at all 

consistent with the Community or national system. We have already 

mentioned above that the objectives of the Treaties and of the future European 

constitution are rather different. 

  Overall, these arguments exclude a solely public law nature of competition 

issues and view the recipients of these provisions as every subject that is 

interested in the purposes set out in European Treaties and domestic 

constitutional provisions. The works that led up to enactment of the law 

confirm these remarks. To overcome the conflict between those who 

supported the central nature of consumer protection and those who gave 

priority to other objectives, the current rules were approved by all as a way-

 
142 For a good picture, see A. Toffoletto, Il risarcimento del danno nel sistema delle sanzioni 
per la violazione della normative antitrust, Milan, 1996, 87 et seq. 
143 F. Denozza, Norme efficienti, op. cit., p. 19 ff; G. Amato, Il potere e l’antitrust, Bologna, 
1998, p. 13 et seq. 



 

 

in-between, yet consistent with the general goals of the national system 

integrated with the Community system144. 

  Besides, to exclude consumers from domestic law provisions complicates 

and troubles every perspective. Other courts spread throughout the territory, 

and not the Court of Appeal as an expert body, would be competent, being 

called to identify the violated right without being adequately specialized and 

beyond an evaluative context made consistent by the special law. As we said 

above, the competences in this field are the weakest point of our rules for 

market protection145. 

  The acts of the authority are subject to an administrative jurisdiction that 

exercises a “weak control” over economic assessments. The courts apply 

European antitrust laws and the Courts of Appeals refer to the situations 

regulated by domestic law; some courts, supported by some scholars146, argue 

they can decide on minor abuses that do not “concern relevant parts of the 

national market”. Companies should claim compensation before the Court of 

Appeal, while consumers should do so before first-instance courts. 

  All this needs a more consistent order and the United Sections ruling can 

help clarify the substantial and procedural protection of each subjective 

position involved in the dynamics of market relationships. 

  The manner of compensation remains to be assessed and so does, even more, 

the potential greater efficiency of alternative protection mechanisms, though 

this is a problem that should be settled not only by the interpreter but also by 

parliament. 

 

 
144 A. Toffoletti, Il risarcimento del danno nel sistema delle sanzioni per la violazione della 
normativa antitrust, op.cit., p. 159 et seq. 
145 A.P. Malatesta, L’antitrust in cerca di regole più chiare, in Sole24Ore, 19 October 2003, 
p. 19. 
146 M. Libertini, Autonomia privata e concorrenza nel diritto italiano, op. cit., p. 445. 



 

 

  9. Final remarks. – I think there are many reasons to claim a possible mutual 

enrichment between contract law and competition rules. I will try and explain 

why. 

  Even the authors who have theorized, in the past, the autonomy of the two 

fields147 are concerned about the “overall stability of the system” in relation to 

the chain reactions ensuing rulings of unlawfulness of agreements or  

conducts, but they have finally overcome the idea that contract and 

competition issues are not connectible. 

  It has been acknowledged that “the idea of separating the negotiating 

dimension from the actual consequences, in antitrust terms, of an agreement 

designed to damage consumers” is sterile, and focus has shifted to the 

problem, long expressed148, of civil law mutually completing antitrust rules149. 

Besides, it is observed, in a rather taken for granted manner, that “the 

rapprochement of contract law to competition law” implies rethinking the 

function and external effects of an act of autonomy150. 

  These openings (Divine graces were never late)151 induce us to think that the 

dialogue between antitrust and contract law researchers may continue without 

the conditionings of the past, in order to best identify the legal framework of 

the market and the objective of the rules that impose the prohibition of 

restrictive agreements and of abusive conduct on the part of dominant 

companies. 

 
147 R. Pardolesi, Relazione al Convegno di Brescia, cit., had firmly suggested the idea of the 
two moments. 
148 May I recall G. Vettori, Anomalie e tutele nei rapporti di distribuzione fra imprese. Diritto 
dei contratti e regole di concorrenza, op.cit., p. 83 et seq., and Id. Autonomia privata e 
contratto giusto, in this Rivista, 2000, p. 41 et seq. Id., Squilibrio e usura nei contratti, Padua, 
2002, p. 2 et seq. 
149 R. Pardolesi, op.ult.cit., c472. 
150 M. Granieri, Nota redazionale a Cass. 17 ottobre 2003, ord., in Foro it., 2004, 1, c. 469. 
151 Thus started the letter from Machiavelli to his friend Francesco Vettori who had 
significantly delayed answering his long and passionate letters. 
 



 

 

  Let me summarize the steps of this possible dialogue, trying not to give too 

much relevance to words to get as close as possible to facts. 

  The idea that the rules on the content of contracts, via a reference to the 

doctrine of causa and object, can cover all cases of contractual unlawfulness, 

has long been reviewed, reflecting precisely on the idea of contractual 

function and the conceptual and concrete distinction between act and conduct. 

Civil law rules have long overcome the narrow vision of an analysis limited to 

the scope of negotiations and their elements and have opened up to the 

examination of those circumstances which, albeit not objectivized in the act, 

are made relevant “by conduct that leads to the conclusion of an unbalanced 

contract or that legitimizes the damaged party to eliminate the negotiating 

effects deriving therefrom”. For these, “we need to identify the connections 

laid down in law between an act, an action and an intention” and refer to the 

control over the exercise of power. 

  This is especially the case in relation to competitive relationships, where an 

unlawful conduct is always to blame because it is against the rules on the 

protection of competition. The conduct can take the shape of a material 

conduct or an act, though also in this case we need to assess how the unlawful 

conduct that led to the creation or performance of the agreement influences 

the effects of the act of autonomy.  

  In other words, act and conduct, in competition, do not exist in separate 

dimensions that refer to autonomous and incompatible judgements. They 

rather need an analysis of the corresponding connections and derivations. The 

agreement “can be viewed in static terms in relation to its content, and in 

dynamic terms in relation to the process of its creation and performance”. In 

this latter respect, the Italian Civil Code, special laws and the relevant 

authorities set parameters of conduct that cannot but affect the overall 

regulation of the economic operation. 



 

 

  In essence, a judgement on lawfulness cannot be exhaustive if limited to the 

interest objectivized in the act. There are circumstances that are common to 

the parties and there are circumstances that are made relevant by conducts that 

lead to the conclusion of unbalanced contracts. The system’s evaluation takes 

into account the manner in which the act of autonomy is put in place and 

expresses an evaluation that depends on an assessment of the cause of the 

object or of the subjects, depending on whether the provision examines the 

performance, function or behaviour as the term of the negotiating relationship. 

  This is especially evident in relation to the rules on market competition 

where the act of autonomy cannot be viewed as an isolated contract, but rather 

as a “fragment of an activity the evaluation of which is strictly connected to 

the economic context and to the structure of the market in which it occurs”. 

There follows an important consequence152. 

  To pursue different logics, freedom for contract and efficiency for 

competition, impoverishes both sets of reasoning, hindering creative 

developments for the system as a whole. Whatever the position on these 

extreme arguments, it is difficult to state that contract problems are not market 

problems and that the two sets of rules can run in parallel without ever 

meeting. This for a number of reasons that we can anticipate in synthetic 

terms. 

  The relationship between the law addressed to all the acts of autonomy and a 

system of rules addressed to operators and consumers operating within given 

markets, shows the inevitable connection between the two disciplines. There 

is no market without contractual exchanges and the rules of every market 

 
152 I have already and repeatedly made these points (see note 140) and I can but reaffirm them 
with obstinate conviction. 



 

 

somehow have an impact on the results of contracts that are concluded in its 

area153. Yet, there is more. 

  Contract is nowadays a legal form that is rather different from that presumed 

by classical theory and based on general rules previously known to everyone. 

The use of a conclusion technique (words, forms, imagination), and the type 

of activities and goods, determines the entry into a system that orients and 

conditions the act of autonomy. In every sector the rules on the act need to 

complement the rules on the activity, and this exchange implies the 

overcoming of some traditional approaches. 

  The authorities set behavioural provisions that expand the duties of 

professional fairness and good faith of operators. These rules, in a complex 

system of sources, can help restoring consistency and uniformity of 

judgement in the presence of a plurality of different rules. 

  In other words, the rules on competition specify the criteria for the 

lawfulness of agreements and conducts, according to their economic policy 

choices, while contract theory must redefine actions and remedies. 

  The point of contact lies in the economic constitution. 

  As argued by Raiser in a still relevant 1960 essay, jurists have understood 

(as they already had in Germany at the time) that it is impossible to evaluate 

and control the justice of each contract, considering it as a single, isolated 

matter. In fact, each contract is part of the general economy of a nation. Its 

content is the result of powers and laws that set the course of the national 

economy. We cannot rely on the natural harmony of those forces. It is for the 

economic Constitution to turn the spontaneous order into an organized, 

institutional framework154. 

 
153 See the enlightening R. Sacco, Il contratto, 3rd ed., Turin, 2004, p. 26, 38et seq. 612, where 
it is said: “the issue of (economic) dependence is connected with the issue of free will. As 
usual, contract is free if it is suited to competition rules”. 
154 L. Raiser, Funzione del contratto e libertà contrattuale, in Il compito del diritto privato, 
Italian translation, Milan, 1990, p. 101. 



 

 

The near future will bring a new institutional framework for the European 

Union and it will be in this new setting that civil law and trade law researchers 

will have to rethink the categories of contract and competition. 


