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GEORGES RIPERT 

 

Law and Progress. 

 

18. – From all this unregulated activity, we search for a hidden spring to 

action. The legislator may regulate all, but what does it wish to regulate? 

 ‘Laws are a product of their time,’ wrote Portalis in his Discours 

préliminaire, ‘strictly speaking, we do not make them’. This explains the 

return towards older legislation despite the revolutionary achievements. Ideas 

have changed. We wish to support the view that these days that we do not 

have the time to wait for law to slowly form by custom and that we must 

forge right away the law of the present.  

 This does not mean, as was the case with the Convention nationale, 

compiling a Code, intended to record societal transformation and fulfil a new 

ideal or, as was the case in the Soviet republics, to suddenly destroying the 

capitalist system to establish communism. Parliament, elected by universal 

suffrage, represents the interests of people who do not wish to completely call 

into question the fundamental basis of society and consequently the principles 

of private law. France is the most conservative nation in the world. Moreover, 

when the masses make the law, one cannot wait for bold reforms to be 

decreed by an original concept or a high ideal. Happy to exercise power, the 

people demand only renewed satisfaction in the order of things that they are 

used to.  

 Legislatures are comprised of the elected who purport to be the 

representatives of the people. But, by the very nature of elections, the elected 

representative cannot express everyone’s will. There is a skilful art in 



	

	

organisation for elections in which some have long been masters. The most 

influential elector, the most powerful group, the head of the newspaper with 

the largest circulation, the richest industrialist, the largest trade union dictate 

their wishes to the representatives of the day. Men are neither saints nor 

heroes, or, when they are, they do not take up politics. A deputy may well 

declare that he represents ‘France and its dead’; these being the very much 

alive electoral committees who see to saying to the deputy whatever they 

wish. His role is to transform their wishes into laws. These are the subjects 

who make the law.  

 The people call for laws. They consider laws, which they impose on 

themselves, to be a necessary evil. From the day they had the right to vote for 

laws, those laws appeared to them to be a desirable benefit.  

 

19. – The law was for a long time considered to have an almost divine 

character, inspiring both fear and respect. At the time of the Revolution, 

national sovereignty benefited from the ancient splendour of royal 

sovereignty. In the words of Maxime-Leroy, ‘the law, ascended to the 

Capetian throne, receives the honour of royalty’ 1 . Champs de Mars day 

honours the law; to be declared outside of the law is to have one’s good name 

tarnished . Who could doubt, moreover, the higher value of the law? It is 

dictated by Reason, and Reason derived from God. The Constitution of 5 

Fructidor Year III solemnly declares: ‘There is nothing good in man unless he 

is an honest and religious observer of the law’ (Art. 5). ‘A person who overtly 

breaks the law declares war on society’ (Art. 6).  

 For the whole of the nineteenth century, the idea of national 

sovereignty maintained a right of respect for legislative commandments. 

Jurists taught that there had been a transfer of sovereignty from the king to the 

people; the law remained the diktat of this sovereignty. 

	
1 Maxime Leroy, La loi, p. 51  



	

	

 But then we familiarised ourselves with the law. With better 

knowledge of the lawmakers, it became difficult to believe that they had 

divine power! For modern jurists, the idea of national sovereignty appeared to 

be a myth. They classed it with those other political accessories, divine law 

and natural law. There are only, they said, the rulers and the ruled. The law is 

an expression of the rulers’ will and imposes itself on the ruled2. It is nothing 

more than a will of power.  

 Law which no longer inspires respect, no longer inspires fear, and we 

know very well that the subjects of law are, by their representatives, the 

masters of the law. If it becomes a nuisance, we would know how to get rid of 

it. The Frenchman, individualist and liberal, continues in his tradition of 

remonstrating against the State and protesting laws which constrain him; but 

his protestations have ceased to be bitter; he no longer goes to the effort of 

putting up barricades to obtain reform; he knows very well that it all depends 

on his ballot paper, or, better still, his active participation in local politics.  

 

20. – In the hustle and bustle of the intense pace of life in the big cities, men 

are quick to call on State force to protect them from the dangers they face. 

Liberal individualism had formerly been the favourite doctrine of notable 

persons who got rich from free trade and who were rather strong in protecting 

their own interests. The doctrine has today lost all favour: in the word of 

Vauvenargues, ‘the weak wish to be dependent so as to be protected’. It is not 

enough that the State assures the administration of government and justice; 

one demands of it protection from idiotic activities, stopping the harmful 

effects of competition, repairing undeserved misfortunes. Grievances reach it 

from all directions, the complaints of a minority who would no longer like to 

suffer and who are no longer are capable of suffering. The State is the great 

	
2 Duguit, Droit constitutionnel, 3rd ed., t. I and II, 1908; – Barthélemy and Duez, Droit 
constitutionnel, 1933, p. 76 



	

	

suzerain; like the lord of yesteryear it requires military service and the 

payment of taxation; like him, it protects its subjects.  

 It protects them. It intervenes to save them from difficult childhoods, 

separates couples which have broken up, assures the education of teenagers, 

guarantees the finances of the incapacitated, limits working time, sets wage 

rates, compensates accidents, oversees the exchange of products, prevents 

civil wrongs and fraud, assures the transmission of goods, regulates the 

import and export of goods, and who knows what else? We do not simply 

demand of the State to bring harmony to the competition of activities; it must 

direct each activity, or in any case the activities of those incapable of doing so 

themselves and all activities of those who are so powerful that we do not 

accept their independent action.  

 Moreover, the State wears itself out in performing this overwhelming 

task, constantly starting over and without ever attaining universal approval. 

For each intervention that favour some, there are others who object; the 

conflict of private interests is only rendered more brutal by an excess of 

regulation. It is not possible to please both landlords and tenants, farmers and 

millers, winegrowers and wine merchants, hauliers and exporters, insurees 

and insurers, retailers and consumers. As soon as one group obtains a 

favourable vote for a law, another protests, or resists, or asks for something in 

its favour.  

 On the other hand, this intervention in private transactions supposes a 

series of measures aimed at thwarting fraud, preventing simulation, re-

imbuing acts with their true purpose, pursuing speculators, and adding to 

these measures those aimed at assuring tax collection; all appear both 

necessary and abhorrent.  

 The modern man lives in servitude to laws. In the words of Tacite, 

‘Legibus laborabantur.’ Man takes from these everything that protects him 

and tries hard to elude all that bothers him. In times of crisis the struggle 



	

	

becomes more cut-throat; each demands freedom for himself, and bans on the 

activity of others. The number of legal measures multiplies. Nothing is 

accepted without murmurings of discontent. A law is no more than the 

triumphant cry of the victorious party.  

 

21. – Thereafter, we are surprised by the restlessness of the modern legislator. 

A law is only the translation of the momentary success of a party or man. It is 

thus that modern legislation is revolutionary legislation.  

 One must re-read the Discours préliminaire of the Projet de Code 

civil: ‘All revolutions are a conquest… We no longer concentrate on private 

relationships among men, we only see the political and general purpose… 

Everything becomes public law… If one fixes one’s attention on civil laws, 

rendering them more wise and just is less important than rendering them more 

favourable to those whom it is important that the regime serves. The 

institutions are in a state of constant renewal, without ever being able to 

stabilise, the revolutionary spirit slipping into everything. The revolutionary 

spirit can be thought of as the exalted desire to violently sacrifice all rights to 

a political purpose and to no longer accept considerations other than the 

mysterious and variable interest of the State’.  

 That was a critique of the legislative work of the Revolution. It must 

be modified with regard to modern legislation. There is no longer a 

mysterious State interest, because political discussion is in the open and we 

know the winner; but the multiple interests of those who have triumphed 

remains, they hurry to enjoy their triumph because they are aware of its 

perishable character.  

 Moreover, as well as no longer being intended to be permanent, 

modern law has not remained abstract. It will be shown that the principle of 

equality before the law has succumbed to the desire to satisfy a particular 

group or a particular class. Modern law is made for the benefit of individual 



	

	

or corporate interests and little do we realise that this harms the very life of 

the nation. It takes a big crisis to flare up for the French conscience to be 

pricked. But no crisis has been grave enough for the lesson to have had a 

durable effect.  

 The excess of legislation as such is, in itself, a sign of anxiety and a 

mark of disarray. Our civil law is becoming a revolutionary law in the sense 

understood by authors of the Code. We no longer regard any principle as 

being intangible. If in 1793 we were looking for new rules in the nature of 

things, we today only think of finding them in the wishes of men.   

 

22. – To legislate is a necessity for a Parliament which sits permanently and 

which must constantly pay attention to the wishes of the people. If we have 

sometimes seen the Parliament entrust the Government with a right to 

legislate in its place, it is not an abdication, but rather a means to avoid 

responsibility and to accelerate the voting of necessary measures. Statutory 

orders supplement law, and no more3.  

 When we began by posing these two principles – Parliament can do 

whatever it wishes and the obligation of the State to take responsibility for 

everything – legislation becomes an everyday necessity. To not take a 

measure which always has support is to admit to not having the power to take 

it. When democracy is all powerful, this power demands of it continual 

legislation.  

 This action could be favourable if it was inspired by a common belief 

or offered a precise plan. But on all issues there exists only dispute and 

uncertainty. Democracy looks for its law in doubt and worry. It is easy to say: 

laws are a product of their times and widely-held opinion; that suffices in 

terms of the technical knowledge required to make laws, their codification can 

	
3 On 16 July 1935 the government made twenty-nine statutory orders at once, and on 8 
August 1935 sixty-four.  



	

	

be left to the jurists. But creating a new law, without exactly knowing what it 

should be, is a task where the skilful technicians will be as inexpert as the 

ignorant parliamentarians.  

 And yet at present there is but one communal belief, that there should 

be new law. On this point, the most moderate of jurists are in agreement with 

the most fanatic reformers. Everyone is encouraging the legislature to act. The 

resultant quick-fire change of laws presents the modern jurist with the same 

pleasure that speed offers sportsmen. In any event, it provides the subject of 

law the relief that a change of beds appears to offer an ill person.  

 Novelty is what we crave. Those who are most enamoured by justice, 

like those who most desire pleasure, ardently search for how the society of 

tomorrow will be organised. To oppose reform of any kind is to join the 

eternal minority of reactionaries. No elected representative would have the 

courage to condemn himself by determined opposition to proposed reforms. A 

democracy cannot be conservative.  

 

23. – No one has ever doubted that the law evolves, but the modern world is 

convinced of the inevitability of this evolution. Those who have the task of 

governing do not think that they can slow it down or stop it; it appears to them 

that their duty is to precipitate it.  

 Our contemporaries are struck by the transformation of the material 

conditions of life. The great scientific discoveries, the development of 

industrial production, the intensity and ease of travel have turned on its head 

the sort of life men used to lead. The 1804 Code appears to the new 

generation to be an out-of-date law of a vanished society. A jurist has 

observed that reality is in revolt against the law, approving of the insurgents 

and demanding surrender4.  

	
4 This being the title Gaston Morin’s work La révolte des faits contre le Code civil, 1930 



	

	

 It is incontestable that modification of certain legal rules is required 

when the conditions of material life change. We can neither, for example, 

apply the rules of haulage to rail transport, nor can we apply these latter rules 

to air transport; we cannot apply the rules of immovable property to stock 

exchange securities. Thus, a great number of new rules respond to economic 

necessities. But nothing is to say that the new rules that have become 

necessary cannot be created on the basis of old principles. Big industry 

actually developed in the nineteenth century under the control of laws which 

had been enacted to deal with agricultural production and cottage industries. 

Up until the about the end of the last century we remained convinced that the 

fundamental rules of the Code civil were not affected and that a few particular 

measures sufficed to adapt it to the circumstances. Transformations in 

economic life require technical modifications of the law. They do not suffice 

to explain the abandonment of principles. 

 If there is a disaffection with our secular law, it is less because it no 

longer meets the needs born from the material conditions of modern life than 

because it is at odds with our modern ideas on how to organise society. We 

say that the evolution of the law is inevitable and that it is required by reality. 

In reality, we indeed desire a new law, and, if we affirm the necessity of 

reform, the beliefs of the willing reformers are inspired out of fear of us. In 

the same way that those who like to travel claim that it is required for their 

health, the democrat who wants a new law maintains that it is indispensable to 

the development of civilisation. 

 

24. – Democracy searches for its law because it is convinced that material 

progress must correspond to moral and social progress and, if it is the only 

idealism left in it, it must be agreed that it does not lack beauty5. 

	
5 De Tocqueville considers as democratic the idea of the indefinite perfectibility of man.  



	

	

 Perhaps this passionate search for progress came as a protest against 

religious resignation. This would be a legacy XVIII Century philosophy. The 

Revolution had believed in the progress of humanity and, in favouring 

younger generations, there was certainly this idea that only the young were 

lovers of progress6.  

 The achievement of human progress figures at the forefront of the 

political programme of modern democracy. To declare oneself to be 

conservative would have been to condemn oneself in the eyes of the 

electorate. No candidate would have dared to label himself as such. The most 

moderate used to qualify themselves as progressives, but those who called 

themselves radicals have defeated them. The great rule of French electoral 

politics is that the party of the left always prevails over the part of the right. 

‘No enemies on the left’ is the first article of the electoral catechism. This 

‘leftism’ of French politics, which it is said dates back to the Gouvernement 

de Juillet7, has always been the rule under democracy.  

 If it is thus, it is because the left represents progress, and the right 

tradition. The march from the right to the left is the march towards progress. 

‘March! Humanity does not live as an idea’, sang Lamartine. A particular 

electoral trend expresses this desire to march, this fear of regression or 

stagnation. In the words of Masaryk, ‘the modern man fully obeys progress… 

Belief in progress is to believe that today is better than yesterday, that 

tomorrow will be better than today. The evolutionist is an optimist’8. 

 

25. – Today is better than yesterday, thus we must never go back. The 

reactionary is the enemy of democracy. In no era have we so studied history 

	
6 Vallier, Le fondement du droit successoral, Paris thesis, 1902, no 269. – We see reappear 
today this idea that only the youth will be able to transform the political and social structures 
of France.  
7 Thibaudet, Les idées politiques de la France, p. 20 – Fournol, Manuel de politique 
française, 1923, p. 12, 15, 36. 
8 Masaryk, La démocratie, p. 43 



	

	

and in no era have we held tradition with such disdain. The study of history 

has become speculation as to past events; it has ceased to be a lesson to 

inform today’s law.  

 When Bonaparte, in the last years of the Revolution, reviving the idea 

of the Convention, wanted to give codes to a unified France, he simply stated 

that ‘the story of the Revolution [was] finished’. His commissioners sought 

out laws in custom, in orders, parliamentary decisions, Canon law, and 

presented the traditional rules of France in a code, the only novelty being that 

it was a code. This is why Portalis set about informing people’s opinions. He 

stated that ‘laws are a product of their time; properly speaking we do not 

make them’. To comment on the Code civil, the classic authors read Pothier 

and Domat and it appeared impossible, until recently, that we could 

understand the present law without looking at the past. Planiol wrote: ‘The 

study of how institutions were formerly is of great importance. One can only 

fully understand today’s institutions if one understands those which preceded 

them and put them in place’9. We can compare this language with that of 

Josserand, writing in 1930 in the preface to his Traité de Droit civil: ‘We have 

done the groundwork in reducing to a minimum historic notions… Legislation 

currently posited is too dense, too rich in substance for us to accord to it the 

leisure of tracing itself back to its most distant origins and as such impinge 

not without imprudence on the preserve of historians’10. Josserand without 

doubt makes this modest reservation ‘by reason of historical study’, but is 

there not, central to his thought, the idea that the law should be uniquely 

forward looking? Such a mind-set is also common to those who wish to do 

away with the teaching of Latin in classics and to get rid of teaching Roman 

law in law faculties. Why lean on a past of which we must repudiate its 

principles and rules? We can of course entertain ourselves, if we so wish, with 

	
9 Planiol, Traité élémentaire de droit civil, t. I, no 32, - see also Gény, Science et technique en 
droit privé positif, t. II, no 168 
10 Josserand, Cours de droit positif français, t. I, Introduction.  



	

	

the study of Roman law or of Greek law or Babylonian law, but a school is 

not a museum. Democracy will have to have the courage to sacrifice 

traditional law, because to keep it is to hinder the progress of humanity. The 

Revolution did so and it is these men of the Consulate who, to take tradition 

up again, have sacrificed the revolutionary spirit11.  

 

26. – To legislate in order to progress is the required guiding rule for 

democratic governments. The belief in progress is part of democratic 

philosophy. We must not be scared of, in the words of Bouglé, ‘taking bold 

leaps into the future’12.  

 However, just when they are about to take this leap, the French people 

hesitate because they are of a prudent and wise character, and little inclined to 

ideologies13. A great deal of idealism is needed to dream of the transformation 

of society by law. We are not in an era of faith. Moreover, the faith that is in 

operation is that of the elites, not of the masses, and it must not be forgotten 

that it is the masses that govern.  

 We therefore did not wait for the parliamentarians for the great 

impetus which, in 1793, destroyed the past to create the modern society, or 

which in contemporary Russia, substituted the capitalist organisation of 

society with communism. Socialism has only won votes in France by 

softening its revolutionary character. The Frenchman remains conservative; 

he is content with defending his way of being.  

	
11 The work of Sagnac, La legislation civile de la Révolution française, 1898, is devoted to 
the defence of this idea.  
12 Bouglé, Pour la démocratie française, 1910, p. 56: ‘In two or three hundred years, when 
our descendants will write the history of our era they will dress up our century in praising the 
power which drove forward science, industry and French democracy, taking a bold leap into 
the future’ 
13 The German writer Sieburg has written: ‘France holding onto the tail of humanity slows 
down the course that it charts of which we never if it leads the world to its destiny or to an 
abyss’ (Dieu est-il Français? p. 20) 



	

	

 The dream of a better future is quite simply for the most part the desire 

for a more expansive and comfortable material life. The general increase in 

well-being, the trend of spending, disdain for making savings, decline of 

religion or simply of idealism, has pushed the majority of men to not bother 

with anything other than the defence of their material goods. And as the 

possession and enjoyment of goods is continually menaced, what particularly 

interests people is the maintaining and improvement of their individual 

situations.  

 The legislator, which represents the masses, does not have the 

ambition to command devotion, to stir faith, to create an ideal. It cannot even, 

even though it says it does, and sometimes even desires to, bring about the 

reign of virtue. It expresses interests and wishes and has as its task satisfying 

all those who address themselves to it.  

 It thereby transforms the law, and, as we began by posing the principle 

that all transformation is progress, our era has the profound conviction that 

this new legislation, made to suit the interests and passions of the day, is in 

itself progress.  

 It is in this way that the whole of material and moral civilisation 

appears to work14.  

 

	
14 Nitti, La démocratie, 1. I, p. 49; – Wells, La faillite de la démocratie, 1933, p. 217, 
sketches out this future society where ‘work will no longer be the rule but the exception’.  


