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FRIEDRICH KÜBLER 

Private Law and Democracy 

On the Relevance of Conceptions of Social Theory in Jurisprudence 

I. 

There is growing recognition that legal practice can be explained ever less as 

the execution of a series of exclusively cognitively guided acts, as acts of 

‘logical’ deduction or subsumption, and that the conventional picture of the 

legal order as a stable, uncontradictory and closed system of unambiguous 

statements and commands is in many ways a fiction. For both legal 

methodology and doctrine, this poses the challenge of how legal practice can 

nonetheless be seen as legally justified. Given that the rationale of a legal norm 

can no longer be definitively derived from its wording or its place in an abstract 

system of formalised rules, recourse is required to the facts of the case in the 

context of which the norm is to be applied. More precisely, it is the perception 

of those facts by the person applying the law that is decisive. This perception 

is a construction of reality, and it comes into play where one invokes institutions 

as ‘schemes to guide action and long-term forms of relationship’,1 for what is 

meant by these ‘is only partly decided by real, but far more by perceived, 

 
1 Raiser, Rechtsschutz und Institutionenschutz im Privatrecht, in: Summum Ius, Summa Iniuria 
(1963), 145 et seq., 147. 
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elements’;2 here, one argues using a more or less authoritative conception of 

how a particular sphere of life operates. The increasing importance of such 

generalising perceptions of social interconnections and events is shown above 

all in the role that ‘preconceptions’ claim in more recent discussions on legal 

methodology,3 ‘not in the sense of the social experiences in which the judge 

grew up’,4 but rather as a general ‘horizon of expectations’ that represents ‘the 

legal understanding of entire social groups’.5 Such schemes of perception are 

not restricted to social spheres that are isolated from each other; they can 

evidently form models and guiding principles that are common to society as a 

whole. To what extent these can influence the judiciary can be seen particularly 

clearly in the success found ‘in identifying the social ideal underlying the 

jurisprudence of the Reichsarbeitsgericht [the Supreme Labour Court (1926–

1945)] through the use of its entire case law’.6 But even such influence on the 

highest level of judicial decision-making does not appear to exhaust the 

significance of such preconceptions: the classic private law codes have been 

guided by a – largely common – ‘social model’, by a ‘secret design, which is 

initially concealed by the literary, humanistic and conceptual continuity of the 

academic tradition’, which must yield to other models to the extent that its 

persuasive power dwindles.7  

These and other observations and experiences suggest a conclusion that, for 

now, can only be formulated in a very preliminary and simplified form: Even 

and especially in the field of private law there are evidently cases that can only 

 
2 Esser, AcP 172 (1972), 97 et seq., 116.  
3 cf. e.g. Ehmke, VVDStRL 20 (1963) 53 et seq., and above all Esser, Vorverständnis und 
Methodenwahl in der Rechtsfindung (1970).  
4 Esser, AcP 172, 101.  
5 Esser, Vorverständnis S. 137; cf. also p. 9 et seq.  
6  Kahn-Freund, Das soziale Ideal des Reichsarbeitsgerichts; first in: Abhandlungen zum 
Arbeitsrecht, 7. Heft (1931); republished in: Ramm (Hrsg.), Arbeitsrecht und Politik, 
Quellentexte 1918–1933, Quellentexte 1918–1933 (1966), 149 et seq., 151.  
7 Wieacker, Das Sozialmodell der klassischen Privatrechtsgesetzbücher und die Entwicklung 
der modernen Gesellschaft (1953), especially p. 4, 10 et seq., 18 et seq. 
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be adequately dealt with and settled by referring, while determining and 

applying the law, to changing perspectives and conceptions of how the 

coexistence of (a great number of) people in society is possible at all, and how 

that coexistence is to take place under particular normative premises. These 

perspectives and conceptions can, in short, be referred to as ‘conceptions of 

social theory’. They pose a series of profound and far-reaching questions which 

relate not only to social theories themselves, to their origins and their possible 

validity, but above all to the social theories’ relationship to the legal order: are 

we concerned with illegitimate interference from ideologies foreign to justice, 

or with structural dependence? Or is there mutual interdependence, because 

social theory in turn is itself guided by certain normative premises of the legal 

order? These can be seen as questions of legal theory. Reliable answers to them 

are lacking. They are most likely to be found on the borders between legal 

sociology, political theory and the history and theory of private law. The 

following work can do no more than summarise some preliminary thoughts. It 

is dedicated to the honourable teacher whose seminars persuaded the author of 

the necessity of, and gave him an insight into, the fascinating subject that is the 

theory of private law.  

 

II. 

Before law had crystallised into a system of rules and institutions that was 

separate from other social structures and partly followed its own trends of 

development and preservation, its relationship to conceptions of social order 

was unproblematic. The legal customs of individual tribal or village 

communities, which are primarily transmitted orally, are an inseparable 

constituent part of an order that is largely seen as ordained by supernatural 

powers and therefore accepted without question. Divergence and tension only 



 

4 
 

become possible when law has to satisfy supralocal or longer-term rules 

required by business or governance; such rules must be recorded which soon 

demands the particular abilities of a legal class, which is meant to absorb the 

pressure of adaptation to particular local or temporary situations but also to 

contribute to further-reaching social changes by carefully finding distinctions 

within the system of norms.8  Thus, law became more subject to direction; 

through a long process, the rigid framework of God-given or naturally ordained 

social relationships became an instrument that the strengthening nation state of 

the modern era could deliberately utilise for the pursuit of concrete goals: law 

became makeable, the object of instrumental decisions – it became positive 

law.9  

This phenomenon, which represents an evolutionary leap of a global-historical 

extent, 10  collides not only with the need to preserve particular feudal and 

hierarchical social structures, but also with the natural law movement of 

progressive humanism: to this movement, the absolute, arcane powers to 

arbitrarily shape society must have appeared equally unbearable because they 

are just as irreconcilable with the freedom and equality of all legal subjects as 

the hierarchical rigidity of the ancien régime. For present purposes, the most 

important answer to these two challenges are a bundle of political theories and 

social philosophies coming from the natural law tradition, ranging historically 

and methodologically roughly from Hobbes to Kant,11 whose jurisprudential 

essence can be captured by the notion of the ‘liberal model’. At its centre stands 

 
8 See the classical accounts in §§ 4 and 6 of Max Weber's Rechtssoziologie, and more recently 
Rheinstein, Die Rechtshonoratioren und ihr Einfluß auf Charakter und Funktion der 
Rechtsordnungen, RabelsZ 1970, 1 et seq.  
9 See in detail Luhmann, Rechtssoziologie (1972), especially p. 182 et seq. and 190 et seq. 
10 ‘In the extent of reorganisation, and in its social conditions and consequences, this process is 
only comparable to the transition from archaic rights of self-help to civil rights of civilised 
cultures'. Luhmann, ibid., p. 203.  
11 On their significance for modern private law, see Wiethölter, Stichwort 'Bürgerliches Recht’, 
in: Handlexikon der Rechtswissenschaft, edited by A. Görlitz (1972), p. 47 et seq.  
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the individual, declared to be autonomous and unshackled of all hierarchical 

and religious obligations;12 her room for development is no longer limited by 

the substantive rules of a social order founded on the supernatural, but only by 

other individuals’ equal rights of development and self-actualisation. It is still 

necessary to arbitrate between these individuals, but this is no longer the role 

of the authorities, placed above the people and administered by people; instead, 

it is the role of the market,13  an anonymous, self-guiding14  mechanism of 

interpersonal conciliation and societal development. Its allocative and 

distributive efficiency exonerates the legal system from a considerable part of 

its traditional tasks: much that was formerly strictly regulated could now be left 

to the free play of market forces, optimally directed by the invisible hand of 

competition.   

This functional exoneration of the law made it easier to neutralise the dangers 

of its positivity or ‘makeability’.15  The example of private law makes this 

particularly clear: the renouncement of the baroque variety of hierarchical 

social forms which, in spite of many enlightened, civilian elements, still more 

or less dominated the General State Laws for the Prussian States,16 reduced the 

scope of private law to that of a civil law order (and simultaneously increased 

its importance!); like the code civil, its main task now consisted in securing the 

autonomous operation of the market by setting a long-term framework. In this 

 
12 ‘It is the awakening of human consciousness as such, primed by the entirety of Western 
development, the creation of the modern citizen, who, once both held back and prepared by 
Christendom, can henceforth concretely, i.e. materialistically and secularly, determine her own 
life.' Willms, Revolution und Protest oder Glanz und Elend des bürgerlichen Subjekts (1969) 
p. 10.  
13  On its importance even to Hobbes, cf. Macpherson, Die politische Theorie des 
Besitzindividualismus (1967) especially p. 68 et seq., 80.  
14 On the significance of self-guiding mechanisms ‘for the construction of highly complexly 
structured … systems’, cf. Luhmann, ibid. p. 322.  
15 ‘What is historically new and risky about the positivity of law is the legalisation of changes 
of law’ (Luhmann, ibid. p. 209, original emphasis).  
16 cf. the detailed account in Koselleck, Preußen zwischen Reform und Revolution (1967) p. 23 
et seq. and 146 et seq.  
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way, the law’s regulatory purposes were fixed to such an extent that legislation 

could change from a succession of instrumental decisions to a process of 

collective insight; the codification of private law was to serve the communal 

good and arise out of the volonté générale (general will), out of the communal 

insight of those citizens qualified through property and education, represented 

by a parliament: veritas non auctoritas facit legem (‘truth, not authority, creates 

law’).17 Early democratic impulses can be identified in this, but admittedly in a 

specifically natural law form: in order to protect the equal freedom of citizens, 

the power of legislation was vested in an intellectual process of public 

discussion, the result of which is bearable and acceptable to individual subjects 

not because it is reached by the decision of the majority, but above all because 

it is reached through the insight of all those affected.18  

 

III. 

The attempt to absorb the dangers of law’s positivity, its instrumentality or 

makeability, through the automatism of the market and the rationality of public 

opinion, posed jurisprudence, which was predominantly concerned with the 

reworking and development of the ius commune, with a twofold challenge: how 

to respond, first, to the concept of parliamentary legislation that was guided by 

the general public and, second, to the substantive programme of a private law 

that was devoted to ordering the operation of market activity. The answers 

 
17 Habermas, Strukturwandel der Öffentlichkeit (2. Edn 1965) p. 91 et seq., 95.  
18 ‘In this sense, Rousseau repeats Hobbes’ argument that the law can never be unjust because 
no one can be unjust against themselves' (Welzel, Naturrecht und materiale Gerechtigkeit, 4. 
Edn 1962, S. 159). The great civil law codes did at least realise this ideal insofar as they were 
hardly ever the object of controversial majority decision; see the citations presented in Kübler, 
JZ 1969, 645 et seq.  
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differed, both in the short and long term, at the beginning and the end of the 

nineteenth century.  

The political and constitutional question as to how private law should be 

ordered and modified, and through which bodies, soon culminated in the 

codification dispute between Thibaut and Savigny.19 Thibaut advocated notions 

of the liberal society as consistently as he did resolutely: he promoted a single 

civil code not so much for national unity20 as for the needs of the people21 and 

the happiness of its citizens.22 This legislative task could not be left to the 

monarchy and its ministries, because the – indispensable – ‘full freedom of 

speech … and penetrating universalism of consideration will only be reachable 

by unifying many people from all regions’.23 ‘For that is precisely the blessing 

of large collegiate negotiations: here, shame, that great protector of human 

freedom through which the lever of publicity works so omnipotently, always 

tames the wickedness of the individual. Through the power of all, all become 

unbelievably encouraged and lifted; and through a patient evaluation of all 

concerns and objections, the many corners are ground so smooth that the final 

work on the whole usually … will receive the approbation of everyone 

voting.’24 Here, the key elements of the model can be seen: through rational 

 
19  The two main texts have been republished in the volume: Thibaut and Savigny. Ihre 
programmatischen Schriften mit einer Einführung von Hattenhauer (1973). On the dispute 
surrounding codification, see above all Wieacker, Privatrechtsgeschifte der Neuzeit (2. Edn 
1967) S. 390 et seq.; Hattenhauer, ibid., p. 40 et seq. (and at p. 10 et seq. a profound portrait of 
Thibaut); Hattenhauer, Zwischen Hierarchie und Demokratie (1971) p. 69 et seq.; Wilhelm, 
Zur juristischen Methodenlehre im 19. Jahrhundert (1958) S. 25 et seq.; Bloch, Naturrecht und 
menschliche Würde (Suhrkamp Taschenbuch 49, 1971) S. 104 et seq.; Wiethölter, 
Rechtswissenschaft (1968) p. 72 et seq.; more recently, Wrobel, KJ 1973, 149 et seq. (he 
suggests that the codificatory dispute was a ‘constituent part and expression of the class 
conflicts of 1814', and promises to provide evidence for such a link in a later publication).  
20 As to the necessity of general private law for Germany, see: Thibaut and Savigny, ibid. (Anm. 
19) p. 61 et seq., 65, 77.  
21 ibid. p. 73.  
22 ibid. p. 77.  
23 ibid. p. 81.  
24 ibid.  
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discussion, consent as to a long-term order is achieved.25 Even the democratic 

element is not missing: it appears in the warning against the doings of the court 

bureaucracy (so they can ‘with their clan, tear through the land from top to 

bottom as they wish’),26 and above all in the conjuring end to his work: ‘The 

people’s voice will … not let itself be assuaged, and the violence of the times 

will work irresistibly from the bottom to the top if there is no thawing in the 

heads of parochial councillors‘.27  

Going beyond the title of his reply,28 Savigny contested not only the timeliness 

of Thibaut’s proposals: his critique was aimed at the programme of state 

legislation of private law itself. Its progressive implications appeared to him a 

‘completely unenlightened formative drive [Bildungstrieb]’, and its liberal 

social philosophy ‘baseless arrogance’.29 Instead of distinguished explanation 

of social operating conditions, Savigny focused on the ‘organic relationship 

between law and the nature and character of the people’,30 whose ‘common 

consciousness’ is described as the ‘true seat of the law’.31 But the ‘the people’ 

are not thought of as a nation capable of political action, but as the embodiment 

of a cultural tradition.32  

This legitimates not only the reception of Roman law, but also the exclusive 

competence of professional jurisprudence: ‘With increasing culture all 

activities of the people become ever more specialised, and what was once 

practised communally now belongs to individual professions. Lawyers, too, 

 
25 For: ‘…the civil laws, entirely based only on the human heart, understanding and reason, will 
very rarely be forced to bend to circumstance...' (ibid. p. 87 f.).  
26 p. 85.  
27 p. 94.  
28 Vom Beruf unserer Zeit für Gesetzgebung und Rechtswissenschaft, ibid. (Anm. 19) p. 95 et 
seq. 
29 p. 100.  
30 p. 103.  
31 p. 104.  
32 See above all Wieacker, p. 393.  
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now form such a specialised class.  Law … is taking a scientific direction, and 

while it formerly lived in the consciousness of the entire populace, it now 

resides in the consciousness of lawyers, who represent the people in this 

capacity’;33 this would mean that law, ‘is first created through custom and 

popular belief, then through jurisprudence, and overall therefore through 

internal, calming powers, not through the arbitrariness of a legislator’.34  

This stance may deserve approval as a reaction to the anti-academic attitude of 

Enlightenment efforts towards codification, and as a warning of the 

indispensability of legal scholarship. However, its radicalism goes beyond that: 

it entails the rejection of an instrumental, rational shaping of social relationships 

and the regression of legal theory to the comparatively simple organic social 

vision of the hierarchical ancien régime. This legal-historical school itself 

proceeded unhistorically, in that it blocked out the historical experience that the 

makeability or positivity of law35 could not be dismissed as a contaminating 

expression of fanciful speculation or despotic arbitrariness because it rather 

represented the objective needs of a swiftly developing bourgeois society.36  

This did not prevent Savigny and the Pandectists following him from taking 

almost unrestricted notice of these needs when it came to the substantive design 

and development of private law. Here, a link to contemporary social philosophy 

 
33 Savigny, p. 104.  
34 p. 105.  
35 Savigny admittedly used the expression ‘positive law’. But Hattenhauer (Einleitung p.49) 
has observed how Savigny merely exploited civil, liberal postulates of freedom for his 
arguments: ‘He knew well that a conservative legal theory had to cope with this concept of 
freedom without hushing it up. Thus, he did what every political ideology has always done, 
before or after him: He adopted the slogans of his opponents in form, but gave them a new 
meaning.' 
36 cf. above all Wilhelm, p. 32 et seq. A particularly important consequence was that Savigny 
barely found any recognition outside jurisprudence (Wieacker, S. 396). See, particularly 
insightfully, Hegel (Philosophie des Rechts, § 211): ‘To deny a civilised nation or the legal 
profession of such a nation the capacity to create a legal code … would be one of the greatest 
dishonours a nation or profession could suffer.’ 
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was sought and found:37 in the centre of the received system, albeit now refined 

and ordered by abstract principles, stood the autonomous subject, who was 

stripped of the social bonds of the pre-liberal era and who was capable of and 

destined to self-realisation in equal freedom. Thus, private law adopted the 

function assigned to it by the liberal model, ‘in which the will of the individual 

is granted a sphere in which it may rule independently of the will of every 

other’.38 The design principles of the doctrinal system are marked by terms such 

as ‘Privatautonomie [private autonomy]’, ‘subjektives Recht [subjective right]’, 

‘Rechtsgeschäft [legal act]’ and ‘Willenserklärung [declaration of intent]’. 

There is no talk of guidance or mediation through the market,39 and even less 

talk of its factual entanglement with the industrial revolution. One should not 

conclude that the imagination or insight required to see this issue was missing;40 

this formal, abstract and ultimately purely deductive form of reasoning 

conforms to a self-imposed definitional legal method; 41  and this method 

ultimately reflects the dilemma of a jurisprudence which had condemned the 

 
37 On this and the following, see Raiser, Vertragsfreiheit heute, JZ 1958, 1 et seq.; Raiser, 
Vertragsfunktion und Vertragsfreiheit, in: Festschr. DJT, Bd. I (1960) S. 101 f., 115 f.; Raiser, 
Der Stand der Lehre vom subjektiven Recht im Deutschen Zivilrecht, JZ 1961, 465 et seq.; 
Wieacker, ibid., p. 352, 375 et seq., 397 et seq., 442 (in particular on the influence of Kantian 
legal theory); Wieacker, Sozialmodell (Anm. 7), especially p. 8 and 10; Wieacker, Das 
bürgerliche Recht im Wandel der Gesellschaftsordnungen, in: Festschr. DJT, Bd. II (1960) S. 
1 et seq.; Wilhelm ibid., p. 63; Fr. von Hippel, Zum Aufbau und Sinnwandel unseres 
Privatrechts (1957) p. 31; the beginning of Flume, Rechtsgeschäft und Privatautonomie, in: 
Festschrift DJT Bd. I, p. 135 et seq., 145.  
38 Savigny, System des heutigen römischen Rechts, Bd. I (1840) p. 333; cf. also ibid. p. 331 et 
seq.: ‘Man lives amidst the external world, and the most important thing to him in this 
environment is contact with those equal to him by nature and position. If free beings are to co-
exist, to support each other and not hinder each other, then this is only possible by recognising 
an invisible boundary, within which the existence and virtue of each individual is given its own 
free sphere. Law consists in the rules that define this boundary and this free sphere.'  
39  Except by implication, referring to that, 'which we describe, as a whole, as Verkehr 
[commerce]‘ (Savigny, ibid. s. 369).  
40 One can see how aware Savigny was of the economic context from his observations on 
monetary theory (in: Das Obligationsrecht als Theil des heutigen Römischen Rechts, Bd. I 1851, 
p. 408, 411 et seq., 432 et seq.).  
41 See in detail Wilhelm, p. 70 et seq.  
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instrumental, rational shaping of law through the parliamentary legislator, only 

to engage in the same activity itself.  

 

IV. 

These two positions, which had established themselves in the first half of the 

nineteenth century, proved to be so questionable by the end of the century that 

they were given up almost without objection. The civil code that came into 

force with the turn of the century can be seen initially as the belated victory of 

a liberalism that was no longer reduced to its economic, functional elements 

over a professional jurisprudence that arrogated to itself the task and 

competence of developing private law. As mentioned above, however, Roman 

lawyers had largely assimilated private law to the demands of the liberal model; 

the liberal model’s governing principles had long been internalised. And the 

codification itself was ‘the work of a strictly academic ministerial bureaucracy’ 

that largely satisfied itself with unifying the legal framework spread out in the 

Digests: the code was not so much of socio-political significance as nationalist 

significance.42   

At the same time, first doubts began to appear as to the code’s liberal economic 

substance. They grew from the experience that unrestricted competition does 

not serve the good of all, but rather leads to the material and cultural 

impoverishment of broad layers of society; this view could be seen particularly 

clearly in critique of drafts of the civil code. Although the – admittedly radical 

 
42 Wieacker, Privatrechtsgeschichte, p. 459; for more detail see Kübler, JZ 1969, 644 et seq.  



 

12 
 

– objections of Anton Mengers43 and Karl Renners,44 who both argued from the 

perspective of secular, Enlightenment social theory, had little impact, Otto von 

Gierke45 was destined for far-reaching success, if not during the process of 

codification, then in the later change of the rationale and function of private 

law. He condemned the liberal social model as the design of an ‘atomised and 

mechanised society’ und as the ‘end of our cultural development’.46 In place of 

a position that did not isolate itself from insights into the structural differences 

in the social fabric and the instrumental nature of law, and thus could 

institutionalise its rational use, came again the feared retreat into a partly 

historically and partly theologically constructed, hierarchically-organised 

world vision: new law had to ‘represent the legal consciousness of the entire 

people, if it were to be a permanent boon to the entire people. The entirety of 

the people is a many-faceted and yet unitary organism. Its legal 

consciousness … reveals itself only in the communal belief of what is right, 

when coloured through no special interests, behind all contrary opinions of 

individual, internally united layers of society, as identified and clearly 

expressed through the competent legislative bodies’.47 

It should certainly not be overlooked that both the theory and practice of private 

law had, to a rapidly growing extent, reasons to be sceptical of the ‘social model’ 

underlying codification. It is thus not surprising that case law soon began to 

deviate from the inherited Roman law of the Civil Code, and that legal doctrine 

– in general, over time – did not reject this process, but promoted and 

encouraged it through approval and suggestions for further development. Franz 

 
43 See the commendable account in Reich, Anton Menger und die demokratische Rechtstheorie, 
Recht und Politik 1972, 93 et seq. with citations.  
44  Die Rechtsinstitute des Privatrechts und ihre soziale Funktion (1929, Neudruck 1965), 
developed from: Die soziale Funktion der Rechtsinstitute in: Marx-Studien, Bd. I (1904), p. 63 
et seq.  
45 On him, see above all Wieacker, ibid., p. 453 et seq.  
46 Die soziale Aufgabe des Privatrechts (1889) p. 9.  
47 Recht und Sittlichkeit (reprinted 1963, first in: Logos VI (1916/17) p. 211 et seq.) p. 49.  



 

13 
 

Wieacker explained the code in a way that has permanently defined civil law’s 

understanding of itself. He showed that civil law practice had ‘ascribed a new 

social model to the great codification of 1900 without giving up its traditions’, 

through the restriction of creditor’s rights on the basis of whether performance 

would be reasonable; through  return to substantive contractual ethics through 

the doctrine of frustration of contract; through the development of the 

obligatory relationship, which in the code consisted of one obligation only, to 

a multi-partite ‘organism’ containing numerous collateral duties; and through 

the expansion of tortious responsibility. ‘Under the direction of the 

Reichsgericht [Imperial Court of Justice], and barely noticed by the public, the 

jurisprudence of the last half-century has transformed the formal ethics of 

freedom on which the private law order was based back into substantive ethics 

of social responsibility; transformed “back”, because it thus, largely 

unconsciously, returned to the ethical foundations of the older European ius 

commune and natural law’.48 The regressive character of this change is less 

clear where the ‘renewed instilling of ethics in the law’49 is described as the 

‘development of a civil, liberal state into a social one’;50 however, it becomes 

more visible again when, by the end of this development, a ‘legal sentiment of 

cooperation’ has been established, ‘which has pushed back the sentiment of 

competition’, and the model of private law is seen as a web of cooperative 

relationships.51  

 
48 Sozialmodell (cf. Anm. 7), S. 18 (original emphasis). 
49 Privatrechtsgeschichte p. 540. cf. also von Hippel, ibid. (Anm. 37), p. 48 et seq., especially 
p. 51: ‘Through just formation of wages and prices, for which we should by now possess the 
necessary tools, and through resolute defence against infiltration of the private law order 
through the abuse of private law rights, the civil law system and rationale can by itself shake 
off the stigma of arbitrariness and profiteering, and take on the character of a comprehensive 
and balanced system that provides welfare for all participants along with extensive freedom 
and personal responsibility...' 
50 Privatrechtsgeschichte, p. 539. 
51 Sozialmodell p. 24 et seq. cf. also p. 25: ‘Cooperation between individuals, by forming 
individual contracts under civil law; cooperation through groups in businesses, companies, 
occupational groups and associations; and the cooperation of businesses, groups and 
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Pointing out the ambivalence of this development should not detract from the 

impressive work of, above all, the highest jurisprudence52 as well as of legal 

doctrine. The formal, abstract and instrumentally neutral private law developed 

by the Pandectists allowed autonomous legal subjects to relate to each other 

through economic competition; but it did not force them to do so. As the 

changed structural economic conditions after the fading of the boom of the 

foundational years encouraged businesses to engage in behaviour restricting 

competition,53 this private law allowed control of the market and, thereby, the 

accumulation of economic power in various ways.54 Law’s return to substantive 

ethics, i.e. to concrete social purposes, would in principle have permitted to 

orientate itself towards the liberal model so far as economic law was concerned; 

but even and especially here, the ‘legal sentiment of cooperation’ asserted itself 

and led to the judiciary and academia producing competition-restricting norms 

and positions that protected turnover: the ‘right to an established and operating 

business’ constitutes a particularly striking example of this development,55 but 

even the case law on the Unfair Competition Act (Gesetz gegen unlauteren 

Wettbewerb) contains numerous telling examples.56 It would only be a slight 

exaggeration to say that private law’s return to social ethics softened the 

consequences of industrialisation and proletarianisation in individual cases, but 

that it accentuated them in general terms because it reduced competition and its 

 
associations with the state, who must in turn be legitimated by the mandate granted by political 
groups in society – this appears to be contemporary society’s model of fundamental 
relationships in private law and social law.’ 
52 In this respect, I refer only to the keenly justified account in Dawson, The Oracles of the Law 
(1968), p. 432 et seq., especially p. 501 et seq. 
53 cf. generally Hirsch, Wissenschaftlich-technischer Fortschritt und politisches System (1970) 
S. 22 et seq. and Perels, Kapitalismus und politische Demokratie – Privatrechtssystem und 
Gesellschaftskultur in der Weimarer Republik (1973) S. 20 f., both with countless citations; 
specifically on issues in competition law, see Walz, Der Schutzinhalt des Patentenrechts im 
Recht der Wettbewerbsbeschränkungen (1973) p. 120 et seq. and 138 et seq.  
54 A concise account of the relevant case law can be found in Biedenkopf, Über das Verhältnis 
wirtschaftlicher Macht zum Privatrecht, in: Festschrift für Böhm (1965) p. 113 et seq.  
55  cf. above all Wiethölter, Zur politischen Funktion des Rechts am eingerichteten und 
ausgeübten Gewerbebetrieb, KJ 1970, 121 et seq.  
56 Contra many, Biedenkopf, ibid. p. 128 et seq.  
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redistributive function and thus cemented existing social discrepancies. Law’s 

aspirations were lowered: it was no longer concerned with freedom and equality, 

with the egalitarian guarantee of autonomous opportunities for fulfilment,57 but 

with the guarantee of the material conditions for existence. 58  This 

foreshortening of its normative perspectives formed a first – if perhaps only 

small – step towards what would ultimately turn out to be a lofty rejection not 

only of ‘liberalism’, but also of European private law culture itself, in favour of 

a vague, washed-out communal ideology and its capricious empowerments.59  

 

V. 

The developments outlined above show how little private law was attuned to 

the democratic constitutional order of the twentieth century. While the 

constitutional order sought to realise the classic liberal postulate of freedom 

and equality through more complex organisational models, private law had 

removed itself ever further not only from the normative aims of the civilian 

Enlightenment, but also from the explanatory models of social theory designed 

to realise them. Further strains on the relationship of the two arose out of the 

historical situation of the 1920s. The self-organisation of workers into trade 

 
57 For it is farcical even in theory to insulate private property from redistributive state measures 
and simultaneously forego the guiding mechanism of the market.  
58 Bloch, ibid. (Anm. 19), p. 254  et seq., illustrates this contradiction using the concepts of 
social utopianism and natural law: ‘Social utopianists are predominantly focused on fortune, or 
at least the abolition of need or the conditions that produce or maintain it. Natural lawyers, as 
has been clearly shown, are predominantly focused on dignity, on human rights, on legal 
guarantees of human security or freedom, as categories of human pride. Accordingly, social 
utopianism is primarily directed at ending human hardship, while natural law is primarily 
directed at ending human degradation. Social utopianism wishes to remove obstacles to 
Eudaimonia (‘human flourishing’); natural law wishes to remove obstacles to autonomy and its 
Eunomia (‘good governance’).’ 
59  As pointedly illustrated by Heinr. Lange, Liberalismus, Nationalsozialismus und 
bürgerliches Recht (1933). As to its effect on particular legal institutions, see Rüthers, Die 
unbegrenzte Auslegung. Zum Wandel der Privatrechtsordnung im Nationalsozialismus (1968), 
p. 322 et seq.  
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unions and mass political parties split civil society, assumed to be homogenous, 

into competing groups which soon organised themselves into comprehensive 

associations and began, from the turn of the century, to pursue their demands 

in the parliamentary legislature.60 But only the collapse of the constitutional 

monarchy and the subsequent Weimar constitution made it unquestionably 

clear that legislation was now a matter of parliamentary-majoritarian decision-

making, and thus in principal also open to parties opposed to the idea of civil 

society. Given that the Weimar Republic had to overcome the social 

consequences of the lost war, it was forced from the beginning into hectic 

legislative activity, which could no longer be concerned with long-term 

regulation but needed to impact on social conditions directly and 

instrumentally.61 This deepened the sense of shock, which not only encouraged 

the judiciary to engage in almost unconcealed rejection of the democratic 

 
60 See Th. Nipperdey, Interessenverbände und Parteien in Deutschland, in: Moderne deutsche 
Sozialgeschichte, Neue wiss. Bibliothek, Bd. 10 (2. Edn 1968), p. 369 et seq., 379.  
61  Nevertheless, the relationship between private law and democracy is not exclusively a 
German problem, but (at least) a Continental European problem. Parallel issues in France can 
be seen in Ripert, Le regime démocratique et le droit civil modern (1936), especially p. 12  et 
seq. and 449 et seq.; and Le déclin du droit, études sur law legislation contemporaine (1949), 
in which the following juxtaposition can be found: 'Le XIXe siècle a été un grand siècle 
juridique, le plus grand peut-être que la France ait connu, et certainement l’Europe. Il a 
affirmé la soveraineté de la loi pour gouverner les hommes, et, dans tous les pays, des codes 
ont été promulgués pour donner à tous les règles à suivre. Il a professé que le droit était imposé 
par la raison…’ (p. 1); in contrast to conditions in the twentieth century: ‘Plus que jamais la 
loi est donc imposée par la puissance du nombre, car un parti compte ses adherents. Peu 
importe leur valeur et même celle des chefs. Les volontés individuelles sont affaiblies dans la 
médiocrité forcée de l’ensemble. Des hommes se dissent chefs de parti qui sont les serviteurs 
de la foule.’ (p. 26); and: ‘La loi moderne est l’expression de la volonté d’un parti victorieux' 
(p. 27). The references to rationality show how much closer the French private law tradition is 
to political liberalism than the German tradition.  
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constitutional principle62 and enduringly shattered their adherence to the law,63 

but also provoked attempts to shield private law from parliamentary legislation 

corrupted by the influence of interested parties and political expedience. This 

could take the legitimate form of defensive realisation of constitutional 

guarantees, 64  but also manifested itself in the judges of the Reichsgericht 

threatening to assess the Revaluation Act [designed to deal with inflation] using 

the inherently private law criterion of good faith, and if necessary to quash it.65 

In this context one must at least mention the attempts of legal theory – far 

beyond private law – to reject the binding nature of national law, which 

expressed themselves through a return to natural law,66  through ‘konkretes 

 
62 This has been frequently proved by reference to case law; cf. above all Kahn-Freund, ibid. 
(Anm. 6) on labour law; but also e.g. Jasper, Der Schutz der Republik (1961) on the Weimar 
Law for the Defence of the Republic. The following resolution of the Managing Board of the 
German Association of Judges, from 1923, is also telling: ‘German judges see it as their self-
evident duty only to judge according to law and justice, and to give everyone justice regardless 
of who they are. It does not matter what political stance the parties take, and their decision is 
not affected by how the state is governed' (DRiZ 1923 Sp. 1). A little later, this was expressed 
even more clearly by the Chairman of the Association of German Judges, Reichert: ‘German 
judges honour and respect the Constitution … But we judges have not so much inferred from 
the Constitution the form of the state and the dispute between the parties as to what is the best 
form of state [!] … we … judges … have … attempted to penetrate the spirit of the Constitution. 
We recognise that it is the spirit of the rule of law, of social law and corrective justice that form 
the core and being of the Constitution. And we judges have no need to adjust to these ideas, for 
they were entrusted to us even before the war’ (DRiZ 1925, Beilage zum 6. Richtertag, Sp. 17  
et seq.).  
63 cf. e.g. the comments of the Chairman of the Association of German Judges, Leeb, on the 
topic of ‘Politics and Law’: ‘Party law, class law and bastard law. Legislation is law. Parties in 
power create laws according to their ethical, social and economic needs. Where there is party 
legislation, there is party law. If a party practices class politics, then party legislation is class 
legislation, class justice. Where more than one party is in power, compromise laws are created. 
These constitute mongrel laws, crossbreeds of the necessities of political parties, bastard law. 
Any remnant of majesty has decayed, even the majesty of the law' (DRiZ 1921, Sp. 130  et 
seq.). Further references, including case law, can be found in Kübler, AcP 162 (1963), 104 et 
seq.  
64 Above all Martin Wolff, Reichsverfassung und Eigentum, in: Festschrift für Kahl (1923). In 
contrast to the political deference of his other publications, the key theme is often explicit: cf. 
p. 18, 21, 22; and Perels, ibid. (Anm. 53), p. 41 et seq. 
65 DRiZ 1924, Sp. 7 et seq. According to Judge Zeiler, who professes to being the author of the 
petition in his memoirs (Meine Mitarbeit, Braunschweig 1938), it was above all the result of 
concern for the middle class, being 'the class that offers the best guarantee of steady 
development, and without whose survival the economy, too, would inevitable be susceptible to 
shocks' (ibid p. 156 and 159).  
66 e.g Erick Kaufmann, VVDStRL 3 (1927), p. 3.  
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Ordnungsdenken’ (the ‘concrete theory of order’)67 and in the doctrine of the 

‘konkret-allgemeiner Begriff’ (‘concrete-general definition’).68 Ultimately, the 

short history of the ‘völkisch law’ demonstrates the eventual and terrible 

collapse of the strategy, ultimately derived from Savigny, of directly – i.e. to 

the exclusion of all political institutions – tying law to the concept of the people, 

in order to justify the exclusive jurisdiction of professional lawyers to 

determine (and preserve) its content.69  

Core elements of this approach and these reactions can be detected until this 

day, if in a weakened form and overlain with other developments. In the early 

1950s it manifested itself in a commitment to natural law at the highest judicial 

level, which tried to shield the traditional family structure.70 In the realm of 

theory one should mention the structural model of private law designed by Karl 

Larenz, which removed law fully from its social frames of reference: this 

isolation allowed one to give a definitive answer as to the purpose of private 

law institutions, inexplicitly from a pre-industrial social perspective.71  This 

 
67 C. Schmitt, Über die drei Arten rechtswissenschaftlichen Denkens (1934); in detail on this, 
see Rüthers, ibid. (Anm. 59), p. 293 et seq.  
68  Larenz, Über Gegenstand und Methode des völkischen Rechtsdenkens (1938); Larenz, 
Methodenlehre der Rechtswissenschaft (2. Edn 1969), S. 473 f.; also on this Rüthers, ibid. p. 
304 et seq.  
69  cf. above all Gernhuber, Das völkische Recht – Ein Beitrag zur Rechtstheorie des 
Nationalsozialismus, in: Festschrift für Kern (1968), p. 167 et seq. with comprehensive 
references.  
70 cf. e.g. BGHZ 11, Anhang, p. 34 et seq., BGHSt 6, 64 et seq.; but also BGH JZ 1959, 441 et 
seq. with detailed comments from F. Baur; as well as BGH JZ 1968, 466 et seq. and the careful 
criticism of this decision by Müller-Freienfels, ibid. p. 441 et seq. The ideological backdrop to 
this case law was illustrated by Hermann Weinkauf, the first President of the Federal Court of 
Justice, as concisely as it was emphatically: ‘so-called pluralistic society and value pluralism' 
are ‘matters where the substance is as questionable as the description is disagreeable’ (Die 
deutsche Justiz und der Nationalsozialismus, Bd. I (1968), p. 180).  
71 Allgemeiner Teil des deutschen Bürgerlichen Rechts (1967) p. 56 et seq. Larenz justifies this 
approach by saying that he was concerned ‘not with a historical, but with a theoretical 
understanding of the foundations of our private law – with an aspect different to the historical, 
sociological or pragmatic aspects, which has its own justification, without prejudice to these 
other aspects' (p. 55). This is problematic because private law is both a historical phenomenon 
and a product and element of historical developments: private law theory gains explanatory 
value only to the extent that it updates and illustrates the historical and social context.  
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continuity from the time of the Weimar Republic becomes even clearer in one 

of the most brilliant and ingenious works of German legal literature: Franz 

Wieackers Privatrechtsgeschichte der Neuzeit (Private Law History of the 

Modern Era). The political instrumentalisation of law by the modern state, 

‘legislation for a purpose’72 is subsumed under an – admittedly broadened – 

definition of ‘legal naturalism’, which is seen as a – calamitous – departure 

from the European legal tradition;73 ‘This kind of legal policy … sees … in 

legislation only a means to the realisation of its goals, which no longer have 

anything to do with justice’;74 in doing so, even the most noble of intentions 

necessarily remain blind to justice. 75  Although the Basic Law may have 

returned to universally valid supralegal principles of justice, ‘quiet daily 

legislation, above all in tax law, in law on traffic offences, in landlord and 

tenant law and in large areas of social security law, remained governed by 

specific instrumental, public perspectives’;76 this ‘conclusion justifies checking 

the daily work of the modern legislature – even and especially where it remains 

free of the influence of lobbies or immaterial tactical considerations’. 77 

Admittedly, it is even worse ‘where the interests of powerful groups, large 

parties or coalitions of parties created partisan law’: such partisan laws shake 

the ‘moral’ – not the factual – conditions for legal positivism. 78  This 

relationship to modern democracy, which is ‘secular and totalitarian in 

 
72 p. 582.  
73 p. 562 et seq. 
74 p. 583.  
75 p. 583.  
76 p. 605. cf. also p. 585: ‘In and of itself, orienting the law by private purposes is just as much 
of an assault on justice as orienting it by collective purposes; aside from the degenerate 
phenomena of exploitative capitalism, abuse of monopoly power and partisan legislation, they 
are not so much a temptation of public power, given that the interests of self-interested 
individuals and groups can be more easily nullified’: instrumentally calculating economic and 
social politics, directed towards the public good, who make use of legislation, are thus 
particularly to be condemned.  
77 p. 605, Anm. 80.  
78 p. 460.  



 

20 
 

origin’,79  is more closely explained at another point: in positivism ‘it was 

supposed that the legislator, i.e. government and Parliament, would respect 

received legal views. In the nineteenth century, legislation on classic legal 

matters did indeed remain entrusted to the representatives of this legal culture, 

learned and academically trained lawyers. Laws that punished minor theft with 

the death penalty, or law that permitted or ordered permanent withdrawal of 

freedom without sentence or the killing of the mentally ill, were a moral and 

political impossibility under these circumstances. However, to the extent that 

this moral and political state of society that forbids such legislative injustice is 

not enshrined in written law, the consonance of positive law and the rule of law 

are not protected through the premises of positivism itself. As soon as morality 

was no longer self-evident among the voting masses and their representatives, 

among governed and governors, laws became possible which had no link to, or 

flew in the face of, enduring religious, philosophical or historically-based legal 

principles’.80 To paraphrase: the world was sound so long as legislation was a 

matter for the ‘learned and academically trained lawyers’; the laws of the 

National Socialist regime are to be attributed to ‘the voting masses and their 

representatives’.81  

There have been attempts to characterise the attitude of the 1920s legal 

profession as the class-specific reaction of a homogenous (petty) bourgeois 

 
79 p. 559. cf. also p. 560 and Soziallmodell (Anm. 7), p. 6: ‘the cause of instability in the basic 
socio-ethical concepts of the private law codes lies in the deep contradiction between liberalism 
and democracy’. As to the problems of such a genetic relationship between liberalism and 
democracy cf. e.g. Bloch ibid. (Anm. 19), p. 76 et seq. or Franz Neumann (Der 
Funktionswandel des Gesetzes im Recht der bürgerlichen Gesellschaft, in: Demokratischer und 
autoritärer Staat, 1968, p. 52): 'German theory is constitutionally liberal, English theory is 
constitutionally democratic ... German theory ... is a clear expression of the political 
weaknesses of German civil society.'  
80 p. 559.  
81 And not those academics that even in 1933 advocated withdrawing legal protection from 
their Jewish fellow citizens (‘only compatriots are fellow legal subjects: compatriots are those 
of German blood’; on this see Rüthers, p. 323 et seq.), and not those ‘technically trained lawyers’ 
who prepared, commented on and applied these laws.  
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professional class to the impending levelling of the differences in status 

separating them from the lower classes.82 The temporal and substantive aspects 

of the problem outlined here show that this explanation only captures part of 

reality. For the legislative practice of pluralistic representative democracy 

proved to be incompatible with the basic assumptions of bourgeois-liberal 

social theory; from the perspective of this theory, the law was not a political 

majority decision arising from competition between parties and associations, 

but a sensible consensus drawn from the enlightened argument of private 

individuals. Indeed, even this vision – which was fundamental to the great 

codifications – was only accepted when it was clear that the law, touted as the 

essence of the rational civilian order, would in fact be worked out and thus 

controlled in its content by technically trained lawyers. Parliamentary 

legislation’s change in function did not leave this proviso unaffected, and this, 

not least, caused it to be declared as an attack on the substance of the law. As a 

result of Savigny’s fateful victory over Thibaut, i.e. the insistent rejection of 

the differentiated explanatory models of secular legal and social theory, the 

positivity (makeability) of law has proved to be a fundamental, unsurmounted 

problem even of contemporary private law.  

 

VI.  

It should not be overlooked that the great tradition of liberal social theory and 

its understanding of private law has, in the course of the twentieth century, been 

revitalised as well as clarified and continued in important respects by the 

Freiburg School; in the limited confines of this contribution a reference to Franz 

 
82 e.g. Fraenkel, Zur Soziologie der Klassenjustiz (1927).  
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Böhm and his work must suffice.83 He adopts a dualistic theoretical model 

contrasting a centrally planned economy with a free market economy: he argues 

that only the latter is reconcilable with the premises of freedom and equality for 

all citizens because it rejects the paternalising regulation of the individual and 

their actions by legally superior authorities and subjects them only to the free 

market system, which is governed by the principle of competition and 

automatically guides society’s activity. While a centrally planned economy 

constitutes dictatorship,84 the free market ‘private law society’ is identified with 

democracy because ‘the process of daily choice and voting by the consumer 

influences and determines economic decisions and plans in all branches and at 

all levels of economy. Seen in the clear light of day, the so-called laws of the 

market are thus nothing but the most extreme, ingeniously technically perfected, 

daily and hourly plebeian democracy, a popular referendum continuing every 

day of the year from morning til night, the most technically perfect 

manifestation of democracy that exists’.85 Corresponding to the classic liberal 

conception, the task of the law is again reduced to setting a long-term 

framework of rules in which economic and social activities can unfold 

autonomously. Here an important restriction admittedly applies. For experience 

has shown that the mechanisms of the market, left to themselves, do not by 

themselves perpetuate the operating conditions they themselves require; rather, 

they allow the accumulation of economic power, including monopolies. The 

state must therefore politically counteract such undesirable developments 

 
83  Particularly informative for the present context are: Wirtschaftsordnung und 
Staatsverfassung, Recht und Staat H. 154/154 (1950), as well as Privatrechtsgesellschaft und 
Marktwirtschaft, Ordo XVII (1966), p. 75 et seq. But cf. also: Wettbewerb und Monopolkampf 
(1933); Die Bedeutung der Wirtschaftsordnung für die politische Verfassung, in: Reden und 
Schriften (1960), p. 46 et seq.; Demokratie und ökonomische Macht, in: Kartelle und Monopole 
im modernen Recht, Bd. I (1961), p. 1 et seq. For a wide-reaching depiction and critique of 
ordoliberal legal theory, see Runge, Antinomien des Freiheitsbegriffs im Rechtsbild des 
Ordoliberalismus (1971).  
84 Wirtschaftsordnung und Staatsverfassung, p. 42.  
85 ibid. p. 51.  
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through suitable measures; 86  it cannot refrain from using the law as an 

instrument. This results in a significant modification of the historical model: 

law not only creates an instrumentally neutral framework, but is equally a 

means of instrumental social design.  

The question thus arises by whom and according to which criteria these 

purposes are set and the means to achieve them are determined. The formally 

responsible body is parliament, which is dominated by competing group 

interests. But the purposes are in fact already fixed: in the obligatory order set 

by the economic model which is approved in the system’s fundamental, 

constitutional decisions,87 these purposes are already implicit and substantively 

fixed – just as precisely as definitively. Should the parliamentary legislature of 

representative democracy not be satisfied with ratifying this predetermined 

legislative programme, democracy degenerates into ‘a pluralism of interests 

without goals or rules, a raw jostling for power’88, for ‘interest groups … tend 

to push the politics of the state and the order of state and society in a direction 

contradictory to the constitutional task of the state and the score of the state and 

societal constitution’.89 Therefore a balancing, correcting influence of another 

body is needed: ‘A counterweight is needed to the tendency of the legislature 

and government to surrender to competing interest groups and turn politics into 

a matter exclusively of tactical negotiation of compromises; the only possible 

solution is a class of persons whose professional interest is focused on insight 

 
86 ibid. p. 31 et seq.; Privatrechtsgesellschaft und Marktwirtschaft, p. 100.  
87 On a critique of this decisional approach, cf. above all Ehmke, Wirtschaft und Verfassung 
(1961), p. 8  et seq.; Runge, ibid. (Anm. 83), p. 116  et seq.  
88 Wettbewerb und Monopolkampf, p. 174 et seq.  
89 Privatrechtsgesellschaft und Marktwirtschaft, p. 142. The problems of constitutional theory 
become particularly clear at ibid., p. 141: ‘when interest groups demand that the legislature or 
government makes non-neutral interferences in the established market system of guidance, and 
when parliament or government accepts these demands, all involved are indeed acting 
legitimately; however, they are also acting to undermine the constitutional order that they are 
supposed to respect and nurture’. This goes far beyond Weimar relativism: the undermining of 
the constitutional order is not only declared to be legal, but legitimate.  
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into systems of order, i.e. into matters of regulatory policy, a class who are not 

bound by government instructions; a class whose social status is so secure that 

they have no need to form interest groups themselves or participate in the power 

struggle of competing groups’; he is referring to ‘academics’,90 who are called 

to permanently advise the government in academic advisory councils, 

particularly in expert advisory boards;91 as ‘forces interested in principles, not 

in interests’, it is necessary to give them enhanced opportunities for influence.92 

Law no longer manifests itself in the sensible consensus of civil society – nor 

in the empirical perception of legal scholars observing the people – but in the 

judgement of social scientists resolved to implement the predetermined 

model.93 The Freiburg School encouraged and advanced the return of private 

law to its socio-theoretical basis. Thus it put an end to the normative narrowing 

of private law theory by – the in principle justified – an anti-liberal critique:94 

private law theory is concerned not only with the guarantee of concrete 

conditions of existence – aiming to separate society into estates – but also about 

human dignity, which is based on freedom and equality. The School recollected 

the structural interrelationship of positive law with the idea of independently 

operating societal activities. 95  Nevertheless, the image of the law remains 

 
90 ibid., p. 143.  
91 p. 144 et seq.  
92 p. 145.  
93 See in detail Wiethölter, Stichwort ‘Wirtschaftsrecht’ in: Handlexikon ibid. (Anm. 11), p. 
531 et seq.,  536 et seq. cf. above all, at p. 537, the interesting and illuminating observation as 
to 'the secretly structurally parallel approaches' of 'ordoliberal and socialist doctrinal legal 
theory’.  
94 cf. Section IV above.  
95 To this extent, Runge’s critique does not strike me as entirely convincing. He objects to the 
idea that private law institutions ‘no longer find their legitimacy and rationale in an independent 
system of legal value judgement and doctrine, but in their function as constituent parts of an 
absolutely fixed mechanism that encompasses the whole of society' (p. 148); to the 
'recalibration of the private law order from the law of private individuals and their 
interrelationships to the organising law of economic society' (p. 153); to the ‘purely technical 
legal understanding of ordoliberalism’ (p. 155); and to the 'mechanical, machine-like 
conception of law’ (p. 156). In these structural conditions, such objections appear to apply to 
any theory of law that is not satisfied with conventional self-conceptions, but wishes to explain 
functional interrelationships encompassing all of society.  
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bifurcated. For the twin insights that the political homogeneity of pre-industrial 

civil society cannot be restored, and that the market mechanism does not 

automatically perpetuate itself, but rather requires continuous state protection 

and maintenance, forces one to give up the democratic approach of classic 

liberal theory: private law is no longer formed through a comprehensive insight 

into its necessity, but through the professional expertise of academic groups. 

This loss of explanatory and justificatory content cannot be compensated for by 

stylising the market process as a democratic plebiscite of consumers.  

 

VII. 

The conclusions to be drawn from this – highly simplified – historical summary 

are that private law ever more urgently requires explanation and justification of 

its entire social basis, i.e. how it arose out of society and what its functions 

within society are; received attempts at answering these questions are no longer 

sufficiently persuasive. Therefore it is warranted to look for new approaches. 

In the following the question shall at least be posed as to what extent the 

explanatory model of representative democracy, the ‘pluralistic model’, is able 

to fulfil this task.  

The pluralistic model can be described – again in a much shortened and 

simplified form – as follows: the satisfaction of individual needs is dependent 

on state measures (or the lack thereof); insofar as they are the same or similar, 

they can be bound together to form organisations and parties, and thus bundled 

together, they can take part in the political process. The operation of this 

political process is governed by the general, equal right to vote and thus above 

all by the (quantitative) prevalence of a particular need; a sufficiently 

sophisticated social system, i.e. a plurality of competing interests, also allows 
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the (qualitative) intensity of a need to come into play. Parliament acts as a 

clearing house, which sets off and balances differing political demands by 

measure of the votes that were mobilised for them. Law no longer arises from 

the rational consensus of a supposedly homogenous civil society, but 

incorporates compromises fought for by rival groups; it no longer forms a mere 

long-term regulatory framework for societal activities, but increasingly 

assumes guiding and redistributive tasks.  

The attempt to classify private law in such a social and legal theoretical 

explanatory model offers, above all, the following advantages: 

1. It attempts to create a link with democratic constitutional theory96 and 

its normative postulates of freedom and equality. Admittedly, these 

premises prove themselves, at least in their practical implementation, to 

be extraordinarily elastic: a ‘critical’ theory may increase the demands 

encapsulated by those principles, a ‘realistic’ theory may reduce them.97 

Regardless, this links to the demands made by classic liberal beliefs. 

The concepts of equal freedom and free equality are no longer 

exhausted by individual autonomous participation in economic 

exchange, but also describe the opportunity, through self-organisation, 

to correct received distribution mechanisms that are disproportionate in 

their results, and, through participation in the political process, to 

change the contents of sovereign legislation, and therefore to replace 

 
96 cf. Heller, Die politischen Ideenkreise der Gegenwart, in: Gesammelte Schriften, Bd. I (1971), 
p. 267 et seq., 309 et seq., 329 et seq.; Heller, Rechtsstaat oder Diktatur, ibid. Bd. II (1971), p. 
443 et seq.; Hesse, Die verfassungsrechtliche Stellung der politischen Parteien im modernen 
Staat, VVDStRL 17 (1959), p. 11 et seq.; Bäumlin, Stichwort 'Demokratie', in: Ev. 
Staatslexikon (1966), Sp. 278 et seq.; Leibholz, Strukturprobleme der modernen Demokratie 
(3. Edn 1967); Kriele and von Simson, Das demokratische Prinzip im Grundgesetz, VVDStRL 
29 (1971); Denninger, Stichwort ‘Demokratie’ in: Handlexikon, ibid. (Anm. 11), Sp. 65 et seq.; 
Denninger, Staatsrecht 1 (1973), p. 31 et seq. and 55 et seq.  
97 See Naschold, Organisation und Demokratie (1969) p. 48 et seq.; Scharpf, Demokratietheorie 
zwischen Utopie und Anpassung (1970), p. 29 f.  
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the authority of others with solidary self-determination. This gives the 

entire legal order a unitary frame of reference, which not only deepens 

understanding of the ‘power of the Basic Law to shape private law’,98 

but can also enduringly contribute to the structural harmonisation of 

historical heterogeneous legal materials.  

2. A further advantage of the model of representative democracy or 

pluralism consists in being able to explain the positivity or makeability 

of law in a way suitable to dismantle ideological reservations about 

factually indisputable structural changes in the legal order. For the laws 

of parliamentary democracy appear no longer as the arbitrary product 

of coincidental or despotic majorities, but as the result of a drawn-out 

and sensitive process of mediation and balancing of competing needs 

between groupings, each of which controls the others. Since reliable 

information as to the prevalence and intensity of the interests involved 

cannot be obtained in other ways, parliamentary democracy becomes, 

as the result of the competition of organised interests, the only binding 

indicator of a ‘just’ rule. Legislation is thus necessarily ‘legislation of 

interested parties’; and legislation itself is equally inevitably directed at 

and shaped by concrete goals.99 Those who condemn this explanation 

as an attack on the traditional substance and independence of private 

law are subject to the dangerous illusion that the freedom-guaranteeing 

structures that are intended to decentralise decision-making powers can 

be protected through fictions. Rather, the – at least latent – 

instrumentality of private law proves to be indispensable to understand 

its changing tasks: in view of the increasing functional integration of 

(almost) all spheres of life and the also ever-growing necessity of 

 
98 Raiser, Grundgesetz und Privatrechtsordnung, 46. DJT Bd. II (1967), p. 10.  
99 The flip side of this has been concisely expressed by Luhmann, ibid. (Anm. 9), p. 246, as 
follows: 'Through positivisation of the law, "democracy" is transformed from one form of 
authority among others into the norm of the political system.’ 
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medium- and long-term planning and control of societal activities,100 

issues such as maintenance in family law101 or damages received after 

an accident102 can no longer be adequately understood and treated as a 

mere balancing of interests between the parties in dispute, but only as 

part of comprehensive, multi-purpose distribution mechanisms and 

welfare systems.103  

3. Finally, the explanatory model suggested here allows one to make use 

of the relationship between the legal order and processes of social 

control for the understanding of private law. For this structural 

conception, too, represents an aspect of liberal social theory: the social 

system and its legal constitution are no longer seen as unchangeable fate, 

i.e. as static and eternally fixed by God or evolutionary necessity, but 

rather as an order capable of development and requiring change, an 

order that remains open and mouldable in future. This facilitates a 

functional legal perspective104 that is able to see law not only as a rigid 

system of material allocation – roughly as rights in rem – but as a 

functional interrelation of areas of authority, each limiting the others. 

The mechanism of the market, which determines the direction and 

course of societal development in classic and revised liberal theory, is 

not abrogated or rendered obsolete, but rather overlain and relativised 

by the self-guiding political processes of the democratically constituted 

 
100 cf. Offe’s depictions, which proceed from various approaches, in Strukturprobleme des 
kapitalistischen Staates (1972) and Scharpf, Planung als politischer Prozess (1973).  
101 cf. D. Schwab, FamRZ 1970, 1 et seq.  
102  See primarily Weyers, Unfallsschäden. Praxis und Ziele von Haftpflicht und 
Vorsorgesystemen (1971).  
103 This raises the question the extent to which private law nevertheless remains 'private’ – 
although it will not be addressed here for reasons of space. See above all Raiser, Die Zukunfte 
des Privatrechts (1971), p. 14 et seq. On the methodological consequences, cf. above all 
Steindorff, Politik des Gesetzes als Auslegungsmaßstab im Wirtschaftsrecht, Festschrift für 
Larenz (1973), p. 217 et seq. 
104  The concept of a ‘functional legal’ perspective is taken from Ehmke, Prinzipien der 
Verfassungsinterpretation, VVDStRL 20 (1963), 53 et seq., 72 et seq. 
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community: already in its historical origins, modern democracy has 

constituted an attempt to correct the free-market distribution of societal 

production through political changes of its legal parameters.105 Such a 

differentiated legal model offers further advantages. It facilitates the 

understanding that individual needs can not only be pursued by 

exchanging, but also by cooperating in groups; this – admittedly only 

partial – functional equivalence of the market and the democratic 

process,106 of contracting and voting, seems of particular interest as 

regards the pressing doctrinal questions on the legal form of 

associations, businesses and enterprises. Not least, it can be seen at this 

point how little need there is to construe private law and democracy as 

structurally or politically irreconcilable contradictions.107  

 

VIII. 

Even if the possible advantages of a democratic theory of private law cannot be 

shown here, it is necessary to point out the weaknesses and deficits of the 

pluralistic model underlying this approach. They are by now the subject of a 

 
105 On this aspect, see Mestmäcker, Macht — Recht — Wirtschaftsverfassung, ZHR 1973, 97 
et seq., especially p. 106: ‘modern labour law’ – ‘certainly an indispensable constituent part of 
the economic system' – could ‘only be developed through the participation of workers and their 
organisations in the democratic process’.  
106 On the fundamental economic questions as to this functional equivalence, see the illustrative 
Hirschmann, Exit, Voice and Loyalty. Responses & Decline in Firms, Organizations and States 
(1970).   
107 Perel's accounts, e.g., take such a perspective, ibid. (Anm. 53). Historically, he proceeds 
arbitrarily to the extent that he only identifies private law with the 'bourgeois interests' of the 
1920s (cf. e.g. p. 8 and p. 81). This foreshortened perspective ultimately even allows him to 
'functionally' attribute 'the fascist constitutional structure to private law'. It is exactly the 
German form of fascism that shows how problematic this generalisation is: in National 
Socialism – to which anything private was in itself suspicious – the dignity of public law, in 
contrast with the inferiority of private law, was not only postulated, but time and again became 
a maxim of legal policy in practice, partly in an absurd way (e.g. regarding the Reich postal 
service). On the other hand, there is increasing realisation that even socialist systems cannot 
permanently survive without private law; see in detail Reich, Sozialismus und Zivilrecht (1972).  
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vast body of literature on democratic theory.108 The expectation that competing 

demands are merely bundled together by interest groups and remain otherwise 

unchanged contradicts the experience of their increasing oligarchisation: the 

largely apathetic masses of members are confronted with the organisation’s 

bureaucratic hierarchy, which pursues its own interests rather than that of the 

organisation.109 Economic studies have raised awareness that this phenomenon 

depends on the size of the organisation.110 The apathy of members grows with 

their number as it becomes less worthwhile to personally pursue the 

organisation’s aims; this results not only in the constant growth of its 

bureaucratic leadership, but also frees leadership from the control of its 

members. The objection that interests are unrepresentable is no less weighty. It 

lack of representability can result from a lack of organisational ability;111 this 

applies not only to the realisation of very general interests, but of the needs of 

economically and educationally underprivileged minorities. 112  This is not 

merely about giving workers and others participation rights in order to make 

the social order more receptive to the assertion of particular interests; the 

theoretical limits of the pluralistic model are being reached here, as is shown 

by examples such as the needs of future generations to preserve natural 

resources or the biological conditions of human existence in highly populated 

areas: such interests can only be realised by those not affected.113  

The insight that the democratic system does not operate without gaps or 

problems has direct practical significance where it justifies the task of private 

 
108 cf. e.g. Scharpf, ibid. (Anm. 97) and B. Badura, Bedürfnisstruktur und politisches System 
— Macht, Kultur und Kommunikation in 'pluralistischen’ Gesellschaften (1972), both with 
countless references to the relevant US literature.  
109 See the classic work Michels, Zur Soziologie des Parteiwesens in der modernen Demokratie 
(Neudruck der 2. Edn 1957) and, in detail, Naschold, ibid. (Anm. 97).  
110 Above all Olson, Die Logik des kollektiven Handelns (1968).  
111 cf. e.g. B. Badura, p. 21.  
112 See above all Olson, p. 155 et seq. Examples include environmental protection and town, 
traffic or educational planning. 
113 On this aspect in general, see Scharpf (Anm. 100), p. 33 et seq.  
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law to improve the operating conditions of the socio-political system, i.e. its 

normative premises. In what way this aspect, frequently in interplay with 

provisions and principles of the constitution, can affect legal doctrine is shown 

above all in the law of association114 and – exemplarily in the case law of the 

Federal Constitutional Court – in tort law:115 a decision on paragraph 826 of the 

Civil Code which established the maxim of ‘equality of opportunity in the 

process of opinion-forming’116 so far constitutes the most pointed expression 

of this concern. At the same time, old questions are once again becoming 

topical: given that economic power can be converted into political influence, 

the importance of instruments of decentralisation, transparency and control in 

contract law, competition law, company law, business law and the law 

governing employee representation and co-determination 

(Betriebsverfassungsrecht) grows.117  

But even the perfect adaptation of private law to the functional needs of a 

system of representative democracy cannot change the troubling situation that 

the foundational model only has limited explanatory value. This means 

specifically: the existential conditions of a democratically constituted industrial 

society require more reasonableness (or rationality) and responsibility than the 

pluralistic political process can produce. This unavoidable need for an ethical 

foundation shows itself time and again as a nostalgic or utopian attempt to 

 
114 Thus, in labour law the capacity of workers' associations to set wages is conditional on the 
association being democratic; cf. Ramm, Die Freiheit der Willensbildung (1959), p. 117 et seq.; 
Ridder, Zur verfassungsrechtlichen Stellung der Gewerkschaften im Sozialstaat nach dem 
Grundgesetz für die BRD (1960), p. 20 et seq.; Biedenkopf, Grenzen der Tarifautonomie (1964), 
p. 53 et seq.; Hueck-Nipperdey, Lehrbuch des Arbeitsrechts, Bd. II/1 (7. Edn 1967), S. 101 f.; 
Gitter, JZ 1965, 197 et seq., 199; Säcker, Grundprobleme der kollektiven Koalitionsfreiheit 
(1969), S. 62.  
115 BVerfGE 7, 198 (‘Lüth’); 25, 256 et seq. (‘Blinkfüer’); further references in Kübler, AcP 
172 (1972), p. 177 et seq.  
116 BVerfGE 25, 265. On their possible doctrinal development cf. Kübler, ibid. and Andresen, 
Warentest und Pressefreiheit (Diss. Tbg. 1973).  
117 See above all Raiser, Aufgabe und Verantwortung des Juristen in unserer Gesellschaft, 
Festschrift für Kern (1968), p. 382 et seq., 400 et seq.; Raiser, Die Zukunft des Privatrechts 
(1971), especially p. 33 et seq.  
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either return to earlier eras’ less complex conceptions of society and legal 

theory, or to propound millenarian social designs. The hope placed in an 

unspecific professional responsibility of legal experts merely forms another 

variant of such simplification. In any case it means a loss of sophistication and, 

by the same token, efficiency: moral appeals remain diffuse and ineffective if 

they are not minutely attuned to the real operating conditions of society. The 

ethos of a lawyer encompasses the need to explain herself: this is the ethos of a 

citizen, and at the same time the ethos of social science in practice.  


