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LOUIS JOSSERAND 

 

The Evolution of Liability1 

 

The word ‘evolution’ is only a weak attempt at characterising the 

phenomenon that I propose to analyse for you: it is rather a ‘revolution’ which 

should be spoken of, given how fast and overwhelming the movement that 

carries liability towards new destinies proves itself to be; in such a situation, 

the truth of yesterday is no longer that of today – and the truth of today must, 

in turn, give way to that of tomorrow.  

When I was a student, my professor of civil law dealt with liability in 

one sole and unique lesson, as a completely secondary subject; and the 

repertories of jurisprudence were then impoverished in terms of decisions 

relating to delicts or civil quasi-delicts. Ten or twelve lessons are now barely 

enough for a professor to give his students an idea of the same subject; and as 

for our jurisprudential annals, they are full, in every country, of judgments 

and cases that occurred as a result of liability proceedings; there even exist 

several journals that are specialised in the subject. In truth, liability has 

elevated itself to the forefront of current jurisprudence and academic 

literature: it is the great star of international civil law; it is at a premium 

everywhere.  

 
1 Presented at the Law Faculties of Lisbon, Coimbra, Belgrade, Bucharest, Oradea, Brussels, 
at the Madrid Institut français, and at centres for legal studies at the Institut des Hautes 
Etudes marocaines, Rabat and Casablanca). 



   

 

Moreover, it has not only developed and intensified but is also 

fulfilling an increasing number of roles. It arises from various sources that 

spring up from everywhere, from all points on the legal terrain: contractual 

liability and delictual liability; liability for personal conduct, vicarious 

liability, or for the actions of animals, or for the acts of inanimate objects; 

objective or subjective liability; liability based upon the idea of fault or upon 

the concept of risk; individual or collective liability, joint or several. The 

original Roman version has flourished in a multitude of branches, and liability 

has become all in the legal world, a moving world, constantly in gestation, 

always a work in progress; it is not only in the quantitative sense that it has 

evolved, but also qualitatively; it not only arises more frequently than 

previously, but is also otherwise realised; it presents itself to us with many 

faces, unknown to Roman society, unknown even - among some of them, at 

least - to our grandfathers and of which the sometimes elusive traits are not 

always easy to pin down on paper or in speech. I would however like to 

endeavour to clarify them, as far as possible; if the enterprise is foolhardy, at 

least to me it will be aided, I know, by the sympathy of a cultivated and 

distinguished audience, which has given me much credit that I will endeavour 

to justify; because, with full awareness of my own responsibilities, I have at 

heart the will not to abuse your attention and your kindness, under the 

protection and under oath of which I dare to begin this small talk.  

 

*** 

 

But first, a preliminary issue must be explored; what accounts for the constant 

and accelerated evolution of liability? How can one explain its prodigious 

growth? What are the deeper causes, either social or individual, either 

physical or psychological? The essential cause, the most tangible and striking, 

results from the social and mechanical order, scientific and material: it must 



   

 

be found in the multiplicity of accidents, in the more and more dangerous 

character of contemporary life. Once, in the time of our great grandparents, 

accidents were rare, or, at least, they presented themselves in such a way that 

they did not generate liability: wars, armed robbery, epidemics, famine made 

victims of many, but who then endured, without recourse, what was called the 

risks of humanity, and who could not dream of asking for reasons for their 

misfortune other than that which gave rise to it. In an era where only small 

industry prevailed, where the workman only handled harmless tools, where 

even considerable journeys took place on foot or by horse-drawn vehicles, the 

events susceptible of engaging purely civil delictual liability were infrequent 

and man felt secure in the street, in his workshop or in his shop. 

What changes there have been since this golden age of immobility! 

The sedentary man has been succeeded by a being who seems to belong to a 

different race, constantly moving, for his business, for pleasure, to come to 

lecture in front of you, and who uses, for this purpose, marvellous and fast 

engines, but susceptible to causing appalling catastrophes; the arterial roads of 

big towns, where grass once even grew, are criss-crossed in every direction by 

fast and diverse vehicles, that cross each other’s paths and graze brush past 

each other, sometimes not without violence; individual work, at home, has 

been replaced by collective labour in workshops, in factories, which are 

occupied by hundreds, thousands, tens of thousands of workmen; the harmless 

instruments of yesteryear have been replaced by machines of terrifying 

power; man has captured and used forces which he has yet to fully 

understand: electricity, X-rays, radium; accidents are increasing, many remain 

unreported or their true cause remaining unknown; transport accidents feed 

the reports of newspapers and make victims of many thousands each day in 

Europe; highway safety, even on pavements where there is a risk of the heated 

incursion of an automobile, is not guaranteed; there will be even more 

transport accidents with the rise of aeroplanes, which will forever circle above 



   

 

our heads, risking weighty objects of varying dimensions falling to earth; 

when ‘the man in the street’, which the English like to speak of, occupies a 

subordinate position things will not be easy. The century of the railway, car, 

plane, great industry and machinery, the century of transport and universal 

mechanisation, will not exactly be the century of safety: loyally following 

Nietzsche’s recommendations, we live ‘dangerously’, more and more 

intensely, as we were advised by the illustrious President Theodore Roosevelt.  

And so, it happens naturally that, deprived of physical safety, we 

increasingly aspire to legal certainty; since we at risk of being the victim of 

accidents, having, at least, the certainty of having the opportunity to obtain a 

reparation if we exit alive, or for our heirs, if our fate has been sealed.  In this 

exists, in our minds and in our nerves, a spontaneous defensive movement, an 

instinctive reaction: the more man is in danger, and the more he feels the need 

to be protected by the legislator or by the judge, to hold to account the person 

responsible; the development of liability is as such a function of a lack of 

safety, and the formula live dangerously, calls fatally another that constitutes 

the rejoinder and the sanction: answer for our actions. 

Here is then a first cause of the rise of liability: it is of the social order 

at the same time as of the scientific and mechanical order; and it is necessary 

to recognise that it is singularly pressing and active; it constitutes what 

philosophers call a ‘sufficient reason’ but, next to it, above it, on more 

elevated planes, there is another of an individual and moral order, and which, 

as thinking and cultivated men, resides in the refinement of our consciences.  

To be sure, I do not claim that the jurists of ancient cities, or those of 

the Middle Ages, or those of the 18th century and of the first half of the 19th 

century, were indifferent to injustice, to undeserved misfortune. Already, the 

oldest Roman law concerned itself with assuring this social balance which is, 

in the end, nothing other than human justice; and the jurisconsults, in this 

classical period spoke of the following reassuring commandment: neminem 



   

 

laedere; these ideas are put in to sharp relief by my late colleague and friend 

Paul Huvelin, in his publications on Roman law, by my college from Nancy, 

M. Felix Senn, in his book entitled De la justice et du droit, as well as M. 

Georges Cornil in his evocative work on the Ancien droit romain et le 

problème de ses origins. And, in olden France, it was already the case that we 

said ‘he who breaks the glasses pays for them’, which is evidently an incipient 

form of law and wisdom. Yes, all that is correct, but it does not preclude that 

our ancestors rather willingly accepted the accidents which happened to them 

and did not feel the overriding need to ensure the reign of this distributive 

justice already tried and desired by the jurists. We know the words of the 

great Montaigne who, in his Essais, considered that ‘one person’s loss is 

another’s profit’, and seemed to accept this law of nature with resignation, 

philosophy and good nature. Moreover, when an accident occurred of which 

the cause remained unknown, we dealt with the case by attributing liability to 

a deity; this accident was a damnum fatale, an ‘act of God’, the workings of 

fate, of God or enemies of the King; the best thing to do was thus to leave 

things in place, to not disrupt the order of events put in to place by a force 

which was superior to all: quieta non movere appeared to be the motto of the 

legislators and judges.  

But we, men of the 20th century, evaluate things from a completely 

different perspective: when an accident occurs, in which the victim has 

nothing to be blamed for, having played a passive and neutral role, we 

instinctively feel that he is due reparation; we require that he obtains it, if not 

we are plagued by a moral malaise, a feeling of revulsion; peace in our souls 

is dependent upon it. Perhaps that is sensibility, the effect of a susceptibility to 

emotion inherent in our present excess of culture and civilisation; but in any 

case, the matter is one of altruism; it is better still, as is the case with certain 

characters in the theatre of Ibsen, to have a guilty conscience, than to have no 

conscience at all. Who therefore, in our time, would endure a worker, a victim 



   

 

of an accident of which the cause is unknown, remaining without reparation, 

and to whom misery, famine arrive at his door? No one, I am sure. We are 

thirsty for justice, that is to say a legal balance, and when a catastrophe 

happens, we find the person responsible as quickly as possible; we desire that 

there is a person responsible; we no longer obediently accept the happenings 

of fate, rather we claim to be able to determine their definitive impact. 

However, accidents no longer appear to us as the making of fate, but as the 

making, directly or indirectly, of man. If the word was not a little excessive, I 

would say willingly that we have secularised liability, that we have made a 

business of purely human justice, of regulating in the framework of our social 

community, in conformity with balancing rights and interests and in 

satisfaction of our legal conscience: and that is, you will agree, a beautiful and 

noble task which has been in the process of being accomplished for at least 

half a century.  

 

*** 

How has this occurred? By which procedures have the world of 

legislators, and especially that of lawyers, succeeded in adapting the rules of 

law to modern society, daughter of science and mother of economic wealth? 

The enterprise was singularly difficult because of the legal means at the 

disposition of the judge forty or fifty years ago were impoverished, of a 

hopeless paucity.  

All traditional theory on liability rested upon the old idea of fault: no 

liability without fault being proven; an ancient doctrine, inherited from 

Roman law, a first truth that generations of jurists transmitted from century to 

century, and which resisted everything, even the most violent political 

fractures, revolutions, even changes in legislation and codifications. Since 

then, the victim of an accident, more generally of any type of damage, had to 

demonstrate a triple proof to obtain compensation; it was upon him to 



   

 

establish, first - and of course - that he had indeed suffered a loss; then that his 

adversary had committed a wrongful act; finally that the loss flowed from this 

wrongful act; damage, fault, relationship of causality between them, such 

were the three key points, the three positions of which the victim, the claimant 

at trial, had to convince the court; without which he would be defeated and 

would be refused all compensation. It in effect traditionally falls on the 

claimant that which we call “the burden of proof: actori incumbit probatio.” 

And yet, under the circumstances, the burden of proof, was singularly 

heavy; it constituted a serious handicap for the person on whose shoulders it 

rested. How could a workman, who hurt himself in the course of work, 

establish the fault of the manager? How could the pedestrian, run over by a 

car, in a remote place, at night, in the absence of any witnesses, show - 

supposing that he survived the accident - that the car did not have its 

headlights on or that it was travelling at excessive speed? How could the 

traveller who, in the course of a journey by rail, fell on the platform, prove 

that the employees had neglected to close the door, on departure from the 

previous station? Requiring the victim or his heir to demonstrate things of this 

genre equates, in fact, to refusing them all compensation; a right is only 

effective when it is realised, if its practicability is ensured: to have no right, 

or, in having one, it being impossible to vindicate it, is all the same. The 

traditional theory of liability obviously rests on too narrow bases; 

increasingly, it proved insufficient and obsolete; the need to extend the 

foundations upon which the old building of our ancestors rested, which no 

longer satisfied the needs of modern times, which became uninhabitable, 

made itself imperiously felt.  

The problem was addressed by the legislator, by doctrine, and by case 

law, from different angles; in all aspects, the attack was against the old rule: 

no responsibility without fault being proven. The procedures employed to lead 

this fight, to air and to amplify the theory of liability, are numerous and 



   

 

varied; but they all gravitate around the notion of aquiline fault; they all attack 

this venerable bastion edified by the jurists of ancient Rome; the case law, 

notably, has in a way put the aquiline fault to task, and made it undergo a hard 

course of treatment, sometimes stretching it to excess, sometimes dwarfing it, 

wantonly thinning it down, and even going so far as to make it disappear; it 

inflicted on it as such the torment of the bed of Procustes.  

The technical procedures to which recourse was had to this effect, 

with a view to realising the practicability of liability and to ensuring a 

reparation for the victim, belong to the following categories: 

 

1. Where fault is very easily proven; 

2. Where presumptions of fault are established or recognised; 

3. Where French legislator, too, had spoken sometimes of the notion of fault, 

to substitute it for the concept of risk: by this, liability, as subjective as it 

traditionally was, became objective; 

4. Finally, where case law stretched the notion of contractual responsibility, 

eliminating as such delictual responsibility and placing the victim in a more 

favourable position with regard to proof.  

 

I will now turn to each of these points. 

 

*** 

 

1. To begin with, case law has very easily and increasingly willingly found 

the existence of fault; it has shown itself to be very accommodating in this 

matter. Moreover, this has been the tradition since Roman law: in lege aquilia 

et culpa levissima vent; the slightest fault, the most minimal suffices in the 

delictual or quasi-delictual domain to engage the liability of the author. 

However, this tradition has been, not only maintained, but developed by 



   

 

modern French case law as also by Belgian case law; two theories, notably, 

bear witness to this development: ‘abuse of rights’ and ‘negative fault’.  

 

A. The theory of the abuse of rights, which is very ancient, but which has 

received, in these last years and in most countries, a fast and considerable 

development, has come to enlarge the domain of fault, by admitting that the 

exercise of a right is never compatible with the concept of fault and that it is 

committing a delict to exercise one’s right in a certain way, with a certain 

aim, notably with a view to cause harm to another. The Roman jurisconsults 

were happy to state that he who exercised a right never committed a fault and 

therefore did not engage in any case his liability; such was the meaning of the 

old adage: neminem laedit qui jure suo utitur, which appeared to be the 

expression of good sense, but which constituted in reality a fallacy, an irony; 

it is necessary to understand, in effect, that rights are given to us by public 

powers, not so that we use them at our discretion, indiscriminately, but in 

view of a determined aim, instituted by society, they have a social mission to 

fulfil, they have an affectation, a destination from which we should not let 

them be distracted. If, for example, we exercised them with a view to harming 

another, we would cause them to deviate from their path – we would commit 

a wrongful act that engages our liability. It is not therefore true to say that we 

are only responsible when we act without a right; it would be more exact to 

say, on the contrary, as Emmanuel Levy does, that liability defines the limits 

of our rights; it is because we make bad use of them, it is because we abuse 

them that our liability is engaged. In other words, rights are not accorded to us 

guaranteed by the government, but instead without any guarantee; it is up to 

us to make use of them in a just, social, legitimate way; they are tools of 

which the use is delicate; we should follow the rules of the game, if not we are 

at fault and our responsibility is engaged by reason of any damage that we 

have caused.  



   

 

This theory of the abuse of rights, receives every day multiple 

applications; we apply it to the proprietor who maliciously erects a high wall 

or who constructs an artificial chimney to darken the estate of his neighbour; 

or to he who builds tremendous structures on land, bristled with spikes 

intended to tear the balloons of airships exiting the adjacent hangar; or to the 

bad faith claimant who brings to court his enemy or stepmother, as such 

putting legal justice to the service of his grudges: Roman law had already 

instituted penalties against reckless litigants; one must not abuse legal routes -

; or yet still to the creditor that abuses his right of performance by seizing, for 

the recovery of a modest debt, all the goods of the debtor; or who proceeds to 

seizure at an inopportune moment, requiring in this way his debtor to file for 

bankruptcy and provoking the beginning of his bankruptcy, even when by 

waiting a little, he would have been permitted to re-establish himself, to meet 

his obligations. All these here and many others still abuse their rights; they 

make bad use of them and steer them from their course; in so doing, they 

commit a wrong and they engage their responsibility. The Romans were not 

wrong, they who, facing the maxim neminem laedit qui jure suo utitur, had 

erected this other adage: summum jus, summa injuria that concretised, in the 

most terse and reduced form, the entire abuse of rights theory, which, as I 

indicated to you earlier, is only new as the prodigious rise that it took since 

earlier years and by the favour of which it is the object as much in case law as 

with recent legislators; for example, the Swiss Federal Code proclaims that 

‘the manifest abuse of a right is not protected by law’; and we find 

dispositions of the same order in the German Civil Code, in the Soviet Civil 

Code, in the Civil Code of the Republic of China, in the Polish Code of 

Obligations, as in that of Lebanon, and finally in the Franco-Italian project of 

a Code of Obligations. The theory of the abuse of rights, that thus conquered 

metropolitan law in the case law, in legislation and even in doctrine, and with 

it an immense domain that opens itself to fault, which no longer shrinks in 



   

 

front of the existence of a right but which accommodates by contrast its 

exercise when it degenerates in to abuse: fault in the exercise of a right 

becomes a practical and current notion. 

 

B. Entirely different is the theory that I have called ‘the theory of negative 

fault’. Increasingly, it is admitted that our liability is capable of being 

engaged, not only by our positive actions, as if we were to run over a 

pedestrian or if we defame our neighbour, but also by our omissions, by our 

inertia: positive fault comes to be opposed and added to by negative fault that 

consists in our abstention from acting, from an intervention, from a duty to 

act; we can sin by omission, as well as by action, by immobility as well as by 

restlessness. Article 1383 of the French Civil Code states this expressly; and 

case law gives to this text an interpretation that is as large, as extensive as 

possible. It discovers, it creates for certain people and businesses positive 

obligations towards the public, obligations ignorance of which has a character 

of fault and becomes a generator of liability. Notably, it requires that the 

owner of a thing which is capable of causing damage to another, endows this 

thing with all the perfectionisms suggested by the latest state of science; 

otherwise, and if the engine becomes outmoded, the liability of the owner has 

a strong risk of being engaged. Misfortune to he who has not ‘kept up with the 

times’. Sticking to his routine could be fatal to him: following the formula 

used by M. Pierre de Harven, in an excellent article appearing recently in the 

Revue générale des assurances et des responsabilités ‘he who does not 

conform to progress is at fault’; for example, the railway company that does 

not develop their locomotives’ chimneys with a mechanism capable of 

stopping sparks and preventing forest fires along the tracks; for example, the 

owner of a house who keeps an elevator in disrepair, which presents dangers, 

when he could change it for a more modern and safe device; a further, and the 

most recent, example in the case law, the owner of an electric phonograph that 



   

 

makes it impossible, for the neighbours, to receive any radio-telephone 

reception, when this inconvenience could have been avoided by replacing the 

noisy motor with a silent one: that was the last word in the fight between 

phono and T.S.F., in the judgment of the Court of Amiens. With this case law, 

we have therefore enclosed innumerable obligations in a network, which we 

will have to debate thoroughly, by showing initiative and modernism; 

otherwise, and if we cause a damage to another, our liability will be engaged 

by this pre-constituted fault, this fault before its time, which represents our 

routine. After this, one can no longer say that the law does not keep pace; it 

follows science step by step and it asks that everyone do the same; it is 

committing a fault to lag behind in the past and not live according to one’s 

time: modernism is raised to the status of a legal obligation, and misoneism 

becomes a civil quasi-delict.  

 

And so there is the first procedure to which French and Belgian jurisprudence 

have recourse to improve the situation of the victim of damage; they 

discovered, with an extreme complacency, fault everywhere, beyond any 

legislative text consecrating them and although the author of damage is able 

to argue the existence of a right in his favour: it is a regime of multiplied 

faults, which is as such instituted by the tribunals and which is eminently 

favourable to the victim.  

 

2. Another process superimposes itself on this approach, one that constitutes 

the triumph of technicality. This process is happening in the system of proofs, 

more precisely in that of presumptions: case law lightens the burden of proof 

that weighs too heavily upon the shoulders of a victim, and sometimes it even 

eliminates it purely and simply by using a range of presumptions. For proven 

and effective fault it substitutes presumed and problematic fault.  

 



   

 

A presumption is an inference drawn between a known fact and an unknown 

fact; this inference is sometimes the work of the law, and the presumption is 

as such legal and sometimes of the judge, and thus judicial presumptions. 

 

A. And yet, legal presumptions abound in the subject of liability; they are 

included in articles 1384, 1385 and 1386 of the French Civil code - or at least 

case law considers that they are included in these texts.  

Under article 1384, we are liable for the actions of certain persons for 

whom we must answer: parents answer for damage caused by their minor 

children who live with them; teachers and craftsmen during the time that they 

are under their supervision; masters and principals, for damaged caused by 

their servants and employees in the function for which they have been 

employed.  

Moreover, and according to article 1385, the owner of an animal, or 

one that uses it, during his usage, is liable for the damage that the animal, wild 

or domestic, causes to another, even though it has gone astray or escaped.  

Then, article 1386 has it that the owner of a building is responsible for 

damage caused by its ruin, at least when it is caused by a default in 

maintenance or a fault in construction. 

Finally, and above all is the famous disposition of article 1384, 

paragraph 1, which enacts, in the most general terms, that one is liable for the 

actions of things which one has under one’s care.  

Thus, liability for the acts of others, liability for the acts of animals, 

liability for the fact that a building has fallen in to ruin, liability for the actions 

of inanimate objects, so many heads of liability which function as a matter of 

law, because, says the case law, parents, teachers, artisans, principals, owners 

or guardians are presumed to be at fault; and this legal presumption is 

absolute, at least that which weighs upon principals and guardians of animals 

or inanimate objects; it excludes all contrary proof, with the exception of 



   

 

cases of force majeure and fault of the victim. For example, the owner of a 

dog which has bitten someone would not even be permitted to prove that he 

had not committed a fault; the presumption which weighs upon him is 

irrefutable; it does not fall away unless he can prove that the damage is due to 

a case of force majeure, which would be rare indeed, or, a more practical 

eventuality, to the fault of the victim who, for example, had annoyed or hit the 

animal. Thus, the situation of this victim is extremely favourable; it suffices to 

establish that the damage has in fact been caused by the animal or by the thing 

or by the agent; and it is for the defendant to release himself by proving the 

case of force majeure or fault of the victim; if, although in reality, the burden 

of proof is displaced; it is on the shoulders of the defendant to the litigation, 

of the owner, the guardian, the principal, that it weighs, and no longer on 

those of the victim who is sure of his victory.  

However, the texts that establish these legal presumptions are 

interpreted most liberally by case law. For example, it has been judged many 

times that the principal answered for the acts of his agent, not only when he 

was confined to the functions that were assigned to him, but even when those 

were exceeded; it sufficed that he had acted ‘in the course of his functions’. 

For example, a traveller, going in to a hotel at a late hour of the night, entrusts 

his money to the night-watchman of the establishment, who leaves quickly 

with the entrusted treasure: is the hotelier responsible towards the shorn 

traveller? One could doubt it, since the night-watchman had not received the 

mandate to accept the traveller’s deposit of money, and as such exceeded his 

powers. However the Lyonais Court of Appeal, and after it, the Cours de 

cassation, judged otherwise because the night-watchman had at the very least 

acted in the course of his functions: it was not for the traveller to delimit 

exactly the power of the employee; an apparent mandate sufficed to engage 

the responsibility of the principal. It is one of the many cases where 

appearance is equivalent to reality in law.  



   

 

But it is above all the provision of article 1384, paragraph 1, that is 

considered by French case with greatest breadth: the guardian of a thing 

answers in law for the damage it causes. After live controversies, today 

almost exhausted, we no longer distinguish between movables and 

immovables, nor of importance is the size of the thing, nor according to 

whether or not it is dangerous, nor even whether at the point of the damage it 

was abandoned or operated by man; and it is thus that the Cour de Cassation 

has been led to decide that a driver answers in law, by virtue of article 1384 

paragraph 1, for accidents caused by his car, even though he was [not]2 

driving: he is in control of the vehicle and it is in his possession alone. 

Certainly, the question was discussed and bitterly so; the insurance companies 

courageously resisted the jurisprudential current; but the cause of action was 

judged and definitively judged by the joined chambers of the Cour de 

cassation, in the categorical judgment handed down on 13 February 1930.  

And so, all things are tributaries of article 1384, paragraph 1, and give 

rise, upon their happening, to strict liability: as much a wardrobe, as a hand 

cart, as an automobile, a train or a threshing machine; the bullet of a gun as 

much as that of a tennis racket; as much deleterious gas as solid objects; and 

the leaves of trees themselves engage in law the liability of the proprietor 

when, detaching themselves from the mass of the tree, they come to obstruct 

the water flow to neighbouring dwellings: responsibility for the state of things 

is heading towards universal liability, and one can even say that it is already 

realising this universality.  

Legal presumptions of liability are thus developing to cover an 

enormous territory.  

 

 
2 In the original text, there is no ‘not’ which is, however, a mistake. 



   

 

B. But there exist also judicial presumptions, left to illumination by the judge. 

It happens frequently that, due to the circumstances of the cause of action, the 

tribunal considers that the proof of the fault of the defendant is established by 

sufficiently weighty, precise and concordant presumptions: and that there is 

only there an application of a rule posited in article 1353 of the Civil Code; 

there exist facts which carry within themselves the proof of their creation, 

which are as such said to be indicated; by their very nature, they exclude fault, 

intervention, or negligence of the victim. It suffices for me to indicate, by way 

of example, derailments and collisions of trains. The passenger, affected by a 

catastrophe of this type, evidently only plays a neglible role; it would be 

derisory to impose upon him proofs, or to ask his heirs to prove the fault of 

the company; that there is damage is an actionable fact; the train company is 

presumed to be at fault, except if he can prove force majeure; the burden of 

proof falls entirely upon him.  

As such, thanks to the interplay of legal and judicial presumptions, the 

domain of the adage ‘no responsibility without fault being proven’ is 

shrinking; presumed fault takes the place of effective and demonstrated fault, 

to the great advantage of the victim whose situation, in the juridical battle, 

finds itself improved. We therefore satisfy ourselves with probable fault, or 

even a hypothetical fault, a ghost of fault.  

 

*** 

 

3. But then, is it not necessary to go further and banish completely from the 

domain of liability, at least with regard to many situations, this notion of fault, 

so diminished, so maltreated, so deprived; would it not be better to admit that 

we are liable, not only for our wrongful actions, but for all of our actions, to 

the extent they have caused an unjust damage, out of the ordinary for others? 

Should not the ‘perpetrator of acts’, as the Americans say, be liable for his 



   

 

actions? The principal problem is that of the objectification of liability, of the 

substitution of the objective point of view for the subjective point of view, of 

the notion of risk for that of fault. In this new conception, whoever creates a 

risk must, if that risk comes to be realised to the detriment of another, pay for 

the consequences, disregarding any fault committed. As such, it is not 

committing a fault so much as creating, with the authorisation of public 

power, an uncomfortable, dirty or dangerous establishment, that is to say 

noisy or full of pests; and yet, must one compensate neighbours affected by 

the operation of this establishment? A railway company that only runs trains 

on the tracks does not commit a wrongful act: it has obtained a concession of 

public powers for that purpose and it serves a public service: however, if 

vibrations from the trains compromised the solidity of bordering houses, if the 

fumes of trains were to blacken a laundry-works previously established near 

the railway, if the emissions of trains set on fire forest and crops, will it not be 

just to accord compensation to the victims of these damages? He who breaks 

the glasses pays for them: he who creates a risk must bear responsibility for 

its realisation. As such the objective point of view takes the place of the 

subjective, and risk ousts fault, this kind of legal sin.  

Such was indeed the conception of the eminent jurist M. Saleilles, 

which he had developed notably in his 1897 pamphlet Les Accidents du 

Travail et la Responsabilité civile. And this prophetic vision has found itself 

partially consecrated by the legislative order. It is the legislation on accidents 

at work which, from 1898, came to consecrate the notion of professional risk, 

the employer answering for damage occurring to the worker because of or 

during work, independently of fault on his part; the law of 3 May 1921 relates 

to damages caused, no longer to workers, but to third parties, following 

explosion, fire, emission of explosive substances, or those which are 

corrosive, toxic, finding themselves, either in state establishments, or in 

private establishments working for national defence, in time of peace; the law 



   

 

of 16th April 1914 relates to damages resulting from crimes or delicts 

committed with open force or by violence, within a commune, by crowds or 

meetings, making the state responsible for reparation, and partly, at the charge 

of the community, regardless of whether there was any fault on its part; the 

law of 31s may 1924 on aerial navigation which places responsibility on the 

operator of the aircraft for damage caused to persons and things situated on 

the ground, a responsibility of law, stripped of any idea of fault and resting on 

the sole notion of created risk.  

All these laws, and yet others still, prepare and sanction a real 

revolution in completely dissociating liability from fault, by designating the 

patron or the town or the operator of the aircraft as the underwriter of the risks 

that they have created; the idea of merit or demerit has nothing to do with the 

matter; the law poses the just and salutary principle ‘to each according to his 

acts and according to his initiatives’, a valuable principle for an acting 

society, a principle which protects the weak: power, initiative, and action 

should be by themselves generators of liability.  

 

*** 

 

4. This leaves me to explain to you a last method which has been used to react 

against the traditional system of liability, to come to the aid of the victim who 

has suffered damage. This is a particularly ingenious procedure that consists 

in substituting contractual liability for delictual liability, and of which the case 

law, and certain legislators, have had recourse to for about 20 years.  

One must know that the creditor, by virtue of a contract, finds himself, 

with respect to proof, in a far superior position to that of the delictual 

claimant, for example he who is the victim of an accident; because unlike 

latter, he does not need to prove the fault of his adversary, the defendant to the 

litigation. As such, if I have contracted with an entrepreneur for the 



   

 

construction of a house that should be finished by a determined date, and if 

that obligation is not executed on the day specified, I can give notice to the 

entrepreneur and demand damages from him, without having to establish that 

he has committed a fault; or, if one likes, a breach of contract constitutes a 

fault for which the debitor must make reparation, except where he proves 

force majeure. In such circumstances, it is evident that the victim of damage 

would have an interest in presenting himself as a contractual creditor and not 

a delictual one; it places on the adversary the burden of proof.  

French case law has very well understood the importance of the 

problem, and it has endeavoured to resolve it in the best interests of the victim 

by producing in contracts as many obligations as possible, so that damage is 

given as many chances as possible to coincide with inexecution of one of the 

contractual obligations: this technical procedure has turned, as much as has 

been possible, the delictual into the contractual.  

And so it has been for transport of persons: since 1911, the French 

Cours de cassation decided that the carrier, for example the railway company, 

assumes an obligation of absolute safety vis-à-vis the passenger; it must 

render him, safe and sound, to the point of destination; if not, it has violated 

the contract; it is therefore responsible in law, contractually, except if it can 

establish fault of the victim or force majeure: it is the juridical assimilation of 

the passenger to a bundle of merchandise, an assimilation that is not perhaps 

very flattering to him, for his self-respect, but which is helpful in the case of 

an accident. In certain countries, in Belgium for example, the theory of 

contractual liability with regard to the transport of persons is even consecrated 

by statute, (the law of 25 August 1891).  

Accidents which arise in the course of carnival rides are treated as 

accidents of transport: the business man, the owner of the establishment, also 

guarantees the safety of his clients, and therefore finds himself contractually 

liable for accidents which arise in the course of these rides. 



   

 

The Court of Appeal of Lyon treated in this way accidents which 

occur at a riding ring in the course of a lesson: the victim can bring into play 

the contractual responsibility of the director of the riding ring of without 

having to prove fault.  

The same jurisdiction has posited in principle that ‘one of the essential 

duties of the hotelier is to ensure the absolute security of travellers who 

entrust themselves to his care’, a far-reaching obligation indeed.  

Contractual liability is as such in development: it forces back delictual 

liability before it, and one can ask oneself if, one day, tribunals will not 

declare the doctor or the surgeon contractually liable in damages caused to 

their patients by an inadvisable treatment, by an untimely or unsuccessful 

intervention. Contractual liability is gaining territory; it has been spreading 

and we do not know where it will stop, in its progressive march; moreover, its 

progress is also that of liability in general, since, thanks to it, the victim of 

damage obtains more easily, with greater surety, a just reparation. The so-

called theory of contractual responsibility operates like a high voltage 

transformer: it intensifies the current of liability, modifying its nature.  

 

*** 

 

Having come to the end of this very long conference speech, it is time to get 

to the point, to carry out the classic overview and to conclude. This study of 

the whole liability leads us to making the following observations: 

 

1. First – and it is the most remarkable and striking phenomenon – the 

problem of liability has been magnified, a currency, a doctrinal and practical 

interest, of which the jurists of the preceding centuries had no idea: it 

dominates all the law of obligations, all of life in society.  



   

 

2. Second, the legislator, case law and doctrine reinforce themselves in varied 

ways, by procedures and techniques that are appropriate, to come to help of 

victims, notably to assure for them, from the point of view of proof and in the 

judicial battle, a situation that is as favourable as possible. 

3. A third observation, on the other hand, is that liability tends to objectify 

itself; risk imposes itself on fault and drives it back. It is not to say that the old 

theory of aquiline fault is condemned, but its insufficiency is certain and is 

looking increasingly suspect. Modern liability operates at two poles, the 

objective pole, where risk creation rules the roost, and the subjective pole 

where fault triumphs, and it is between around these two poles that the vast 

theory of liability revolves.  

4. Finally, a last necessary observation is a homage to case law: as you have 

see, the evolution of liability was produced with a minimum of legislative 

intervention: it was done above all through case law which, in France, in 

Belgium and in other countries, has re-crafted a marvellous part of the old 

tests and principles which were at its disposal and these have been re-

fashioned in the flavour of the day with opportuneness, a sense of practical 

reality and a really admirable ingenuity: thanks to this, in the words of Jean 

Cruet, one of our best French jurists prematurely lost to science, we have seen 

‘law evolve under static legislation’, the judge being the spirit of the juridical 

process, the laborious artisan of new law working with, or around, the old 

formulas of traditional law.  

 Liability’s story is the story of, and the triumph of, case law, and to a 

certain extent, of doctrine; it is more generally the triumph of the intellect, of 

juridical sense. It is why I though that such a subjected was not unworthy of 

holding your kind attention – for which I thank you from the bottom of my 

heart – and I apologise for having somewhat abused it, despite my promise at 

the beginning: I recognise my liability in this matter, and I am ready to 

compensate you for it.  


