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RENE DEMOGUE 

 

The Notion of the Subject of a Right 

Character and Consequences1 

 

When a right exists, or, to employ the formula advocated by Mr. Duguit these 

last few years, when a certain situation of fact or a certain action conforms to 

the rule of law, to specify the state of affairs which may legally appear or 

continue, to determine this legal situation and the consequences that it has, it 

is necessary to place oneself successively in various points of view.  

 

First one must determine the content of the right: the series of facts that may 

occur or continue with the help and the protection of public force. It must also 

be considered which people will be able to find themselves involved directly 

in these facts. Thus considered in an abstract way, whether they are named 

debtors and creditors, possessors or those claiming recovery, owners, 

neighbours, partners etc., they are in a certain common situation; but it is 

however useful to indicate the principal groups which they can form: the 

group of those who are ordinarily in a position which is advantageous in their 

eyes, and the group of those who will on the contrary have a disadvantageous 

position.  

 

 
1 This article is a chapter of a forthcoming book entitled The Principles of Law which 
dominate the theory of obligations. 



 

   

The first are more specifically designated as subjects of rights, although this 

term can also designate those who have a disadvantageous legal position, such 

as a debtor.  

 

When one wishes to be quite specific and to clearly oppose these two classes 

of subjects against each other, we ordinarily call the first active subjects and 

the second passive subjects, and it is between them that legal relationships 

exist. All current technicality in law consists therefore not in qualifying such a 

legal act for such a person, but in characterising certain beings as subjects of 

rights and in representing them as related to one another by relationships of 

right of which they are beneficiaries, or which weigh on them, which permit 

them certain acts, or defend them from others, or yet still oblige them to act in 

a certain way. The theory of subjects of rights is therefore of increasing 

importance, as an essential foundation of traditional legal structures. For a 

long time we did not even contemplate discussing their fairness.  

 

 

But in recent years, it is otherwise, and that gives a particular importance to 

our study of the question. 

 

The theory of the subject of rights2 is today vigorously challenged by M. 

Duguit.3 According to him, as often as, in fact, a subjective legal situation 

presents itself as a relationship between two subjects, in the life of modern 

societies situations frequently appear which must be legally protected and 

which can in no way be reduced to a relationship between two subjects. It is 

 
2 See the exposition of this theory under its traditional form in the Traité of M. Planiol t. I, 
p674 4th edition 
3 See L’Etat, le droit objectif et la loi positive, p174 et seq. Cf. Le droit social, le droit 
individuel p17 where he qualifies the notion of subjective rights as metaphysical and 
scholastic. 



 

   

unhelpful, in order to explain that these situations are legally protected, to 

assume the existence of these subjects and to say: if this situation is protected, 

there are subjects of rights. It is necessary to explain all without assumptions 

and without fiction. ‘Every time that there is an act of individual will 

determined by an aim of social solidarity, there is born, for some other will, 

the power to ensure the achievement of this outcome, there is born, for a 

certain other will, the right to do nothing opposing the achievement of this 

result and, if possible, to work for it actively; there is born for the government 

in power, if it exists, the obligation to employ force to obtain the aim that has 

been determined by the act of the will.’ 

 

Despite the value of this theory, the mark that will certainly leave in the 

history of legal ideas, it is not possible for us to feel able to accept it. We 

think that there is in the notion of the subject of rights at least a convenient 

term and we will look to examine and appreciate it.  

 

The theory of the subject of rights is, we have seen, of incontestable 

importance, since it is one of the foundations of legal technique, the science 

having built all its system of rules on the basis of personality, all social 

relationships being analysed as rights, and all the rights attaching to people as 

subjects.4  

 

Who can be a subject of law? There is a question that is most simple in 

appearance and is in reality very uncertain, above all from the point of view of 

the recommended solution, and further complicated by the fact that it often 

goes overlooked and we resolve this question with ill-fitting solutions, almost 

without noticing.  
 

4 See a very clear exposition of the theories on this subject in Capitant, Introduction à l’étude 
du droit civil, p51 et seq, 1st ed. 



 

   

 

In fact the determination of the holders of subjective rights has varied. For a 

long time, as in antiquity, we saw the quality of the subject of rights as a 

prerogative of free men, the slave was not a right holder at least in general. 

Today, slavery having disappeared, we admit that every man is a subject of 

rights from his conception until his death. But besides the man who seems to 

be the legal subject per se, we admit others: legal entities, or legal persons, 

beings devoid of physical existence, of the capacity to have rights or 

obligations. They are the organisations or establishments which can acquire 

rights of patrimony and participate in legal life as men themselves. Only, here, 

it must be noted that things are difficult, and are becoming less and less easy. 

As for men, we agree, we have a physical being upon which consciousness 

rests. But for corporations or above all foundations, the slightly materialistic 

views of law can no longer apply, the anchor for application is floating, 

uncertain. From there come the famous controversies surrounding the nature 

of legal personality, which have not yet ended.  

 

If we seek to appreciate this technical theory, nothing better than this narrow 

conception characterises this slightly prosaic mindset that has so dominated 

the law. We have taken the simplest case which presents itself: man is the 

subject of rights, and we have generalised this idea. Happily we have admitted 

that every man has this quality. But we have just as quickly limited this 

theory, by saying that only the living man is the subject of rights.  

 

We have there logically concluded that the dead do not have any legal 

personality, it all belonging to the living, and that moreover, future beings, all 

these generations that follow us and for whom we feel the obligation to work 

do not have themselves any personality, at least for the moment.  

 



 

   

In the same way we have accepted that the subject of rights can only be a 

person determined by name and case law has forbidden both legacies in 

favour of undetermined persons, and stipulations for unspecified third 

parties. 5  The idea of the subject of rights has therefore been rendered 

concrete, made tangible and at the same time narrowed in as much as it 

included the theory of the ‘rights of man’ which still predominates in all this 

subject.  

To the legal personality of only living men we have simply permitted two 

derogations: the capacity of naturally conceived children and legal 

personality. And still this second solution has been considered for a long time, 

under the influence of Savigny, as deriving from a fiction. And have we 

benefitted by limiting it, saying that the fiction is of strict law, that it therefore 

requires an authoritative will to effect personification and that it only lasts as 

long as this will. It is only in a recent era that this rigid theory, clear and 

straight as many things from the beginning of the 19th century, adopted for a 

long time by all the authors, was being undermined, that we have seen it ward 

off the theory of rights without subjects of Brinz, that of co-ownership of 

associates of Vareilles-Sommières, that of M. Planiol 6  and that of M. 

Berthelemy of collective property of a good possessed by a group of persons 

considered as one, the theory of Gierke of the reality of the legal entity.7  

 

We have there, in this theory of fictional personality, one of these early 

conceptions, without deep roots, from which we subsequently draw brutal 

consequences and which however dominated the thinking of jurists during a 

great part of the 19th century.  

 
 

5 See Lambert, Stipulations pour autrui 
6 See the summary exposition of this theory in Planiol, t. I, no. 675 1st ed.  
7 See a more developed exposition in Michoud, La théorie de la personalité morale p.39 et 
seq.  



 

   

Let us seek, after this very rapid exposition of ideas that are well known, to go 

deeper, if it is possible, in to the difficulties to be resolved and for that, let us 

first try to place the debate on the firm footing which befits it and not to start 

with simple assertions to draw great inferences, without thinking of the 

purpose of all legal theories.  

 

Asking oneself who is a subject of rights, is implicitly to ask oneself the 

question: for what purpose does the right exist?8 As Bernatzik said, all the 

content of the definition of the subject of rights is enclosed in the definition of 

the subjective right. Furthermore, it is also asking the question what could be 

the nature of rights and if this nature does not exclude certain subjects of 

rights in certain cases. And this leads us further to distinguish, among the 

subjects of rights, two categories: the subjects of rights of enjoyment and the 

subjects of rights of disposition. 

 

I 

 

If we consider the purpose of rights even in the most mundane way, we can at 

least say: the rule of law has for its ultimate aim the provision of certain 

physical or moral benefits. A right has for its purpose the conferral of certain 

advantages to men, each relative to the other. And subsequently, in the great 

controversy about the concept of rights, to know if that which is essential to it 

is on the side of the will or on the side of interests, we say:  

 

 
8 This was very well shown by Bernatzik, Kritische Studien über den Begridd des Juristichen 
Person. Archiv für öffentlich. Recht, 1890, p159 et seq. 



 

   

Rights have for their mission the protection of an interest and not the will. As 

M. E Picard9 said, the will is at most necessary for the implementation of 

rights.  

 

Without doubt, for a very long time, especially in France, rights have been 

looked upon as attaching to the will. M. Michoud, in his great studies about 

legal personality, placed in the forefront of the analysis of rights the interest 

protected. However, the will is an essential element in rights: it cannot be 

completely absent. One cannot, according to it, be content to say, along with 

Ihering, that a right is a legally protected interest. There are interests 

corresponding to this definition that are not elevated to the dignity of rights: 

they are reflections of rights, from which is missing a will to which the power 

is given to realise or not to realise the right at one’s discretion, which is 

responsible for defending it were it to be attacked, and to carry out the 

necessary acts for its exercise: in a word, the will that represents them. Such is 

the situation of a manufacturer that benefits from taxes on similar products.  

 

As long as law does not recognise a will of this nature, it only protects an 

interest in an indirect way, it does not protect it for its own sake, but in 

consideration of another general or particular interest. One cannot say that it 

sees in this case, across all the beings that are more or less directly interested 

in the purpose sought, a legal person, because these beings cannot either by 

themselves, or through legal representatives, invoke legal protection.  

 

M. Hariou had adopted a few years earlier this approach and he had very 

clearly stated10 that rights only attach to this manifestation of the reasoning 

ego: the will. Although this was not from the phenomenal point of view a 
 

9 Pand. belges, t. 1I Introduction p.XIX 
10 Personnes morales, p104 



 

   

continuation and a full unity, by a work that was partially artificial, but 

composed with real subjective elements, we come to deduce from the will the 

idea of legal personality. A right, says M. Geouffre de Pradelle, is an ability to 

act which necessarily commands a subject that has this ability.11  And M. 

Duguit, despite all the novelties that he proposes and his hostility towards 

subjects of rights, still sees in the will the essential component of a right. A 

subjective right, he says, can have an interest for support, but this interest 

cannot constitute a right unless it is wanted, and a right is only of benefit to 

the person that wants it. The essence of subjective rights is indeed a power of 

the will: a Wollendurfen, a Wollenkonnen, as the Germans say12. It admits that 

‘a right is an interest desired by the person who is himself a beneficiary of this 

interest’. 

 

This theory presents the disadvantage of making very difficult the recognition 

of a right where it is not wanted. So Bierling13, after having foregrounded the 

will, came to recognise that the insane are semi-fictional persons, that there is 

a great step to make, for those who are used to seeing in law the relationships 

between men, when it comes to take the idea of legal personality, those being 

in the end fictional persons. There is only one way to escape this result that 

leads to the recognition that there is no unity in the concept of subjects of 

rights, that some have an internal will, if one can say that, while others have 

an external will, it is to take refuge on another ground by contenting oneself 

with the potential will, which leads to contenting oneself with the will not 

having any capacity. But then, we note well, because this is paramount, the 

base of the theory runs away, since the will ceases to be essential.  

 

 
11 Fondations, p429 
12 The social right, the individual right, p15 
13 Juristiche Prinzipienlehre t.I p220 and 221 



 

   

Bekker, one of the first to do so, freed himself from this conception; he 

distinguished between a right of enjoyment and the right of disposition. And 

according to him, to be a subject of a right, the first thing, was the capacity to 

enjoy something. It sufficed, moreover, either personally to have a will, or in 

the contrary case for there to be another will to want on your behalf. We 

should not, he said, oblige him who has the enjoyment of a good anything else 

than to be able to enjoy it and not the capacity to want or to contract, in a 

word the character of being human. I may also assert that animals, inanimate 

objects, as well as works of art are subjects of rights. What I call enjoyment 

(Genuss) could already tie itself in part to such things, but the protection was 

indirect, the disposition only arrived there by detour. The condition and the 

modus were the recognised ways up until this point. But we can now dispense 

with these procedures. Why can I not in a will leave something for a horse, for 

cats, for a statue?14 

 

Ihering adopted the same view15: ‘the true beneficiary is he who can claim, 

not to want, but to benefit. The will can at a pinch be devolved to a third 

party, it can be paralysed; the real use of it cannot be given to a third party 

without the right itself being attacked. The subject of a right, is him to whom 

the law dedicates the use of the right, the addressee; the mission of law is 

nothing but to guarantee him this use’…. The will is not the purpose and the 

driving force of rights. ‘Two elements constitute the principle of a right; one 

substantial in which resides the practical aim of law and that is the use, the 

advantage, the gain assured by the right, the other is formal and relates to that 

aim uniquely as a way, namely the protection of the right, the justice in action. 

That there is the fruit of which it is the protective envelope. Legal security of 
 

14 p.26 In the same way, “Bocking, Pandekten 2nd Ed. t. I, p231, Canstein in the Grunhut’s 
Zeitschrift (1882) accepted that animals and inanimate beings were subjects of law 
15 The Spirit of Roman law, traditional. Meulenaere, t IV, p323. Cf Picard, Pure Law 1st Ed. 
p82 



 

   

enjoyment is the base of the principle of a right. Rights are legally protected 

interests.’ 

 

What is essential in a right is therefore its utility. The same ideas had been 

indicated, but in a more obscure fashion, by Leonhard.16 To be a subject of a 

right, there is no need, he says, neither for a will (furiosus), nor for an ability 

of mind, nor for an ability to enjoy, nor a capacity to act or to feel, but only 

the capacity to have needs that may be protected by law. The personal right is 

a pure state, something that is passive. The expression ‘to have a right’ is not 

completely exact. One should rather say ‘to be in a right’. There are simply 

acts which are done for the exercise of a right which will be done by the 

subject himself, or by an appropriate representative, etc. Legal personality is 

the sustainable state of the management of a mass of goods.  

 

A right exists therefore to provide satisfaction, to obtain happiness, to avoid 

pain: it follows a material end, to make men live, but also and above all a 

psychological end, that which already substantially achieved its exactitude 

and precision.  

 

A right appears, by reason of this first remark, as only being imperfectly 

adapted to its end. Satisfaction and pain are facts which vary according to the 

individual, to the weather, to the country, which can well be determined, 

foreseen by psychology but in a still rudimentary way, that will always remain 

approximate: a conferred right therefore only almost reaches its aim: there are 

missed shots, even if there are a number of successful ones. And it will 

always be thus.  

 

 
16 Ein Beitrag su allem. Civilrechtslhre, Grunhut’s Zeitschrift 1863, p.26 and 28 



 

   

Ihering’s theory calls still for a second clarification. This genius jurist 

conceived of everything in a slightly too materialistic way, and his book the 

‘Zweck im Recht’ which bases all of society upon self-interest, is the proof of 

it: it led him to neglect certain effects of a right. However, it is certain that a 

person can propose as a purpose one thing which would be agreeable to a 

third party, and do so in the most tangible manner, the easiest to foresee, 

(supposing at least for simplicity). I can provide for a third party out of pure 

sympathy, out of moral interest. The law will follow two successive aims, one 

for the third person, which will be a mid-way aim, the other for the person 

who is stipulating, which will be the final aim. The theory of the subject of 

rights will find itself complicated by this.  

 

This case is only a step towards another. A right pursues a purpose, it is there 

that Ihering saw its essential feature. But at the same time it achieves results, 

not only for the person that benefits the most directly, which does not present 

particular interest, but for those who are interested in this order of things. 

These are practically in a certain measure the beneficiaries of a certain state of 

legal facts which are protected. When a worker that I know obtains a pension 

or receives a legacy, I am glad for him and in a certain sense, I am the 

beneficiary of his right: I will be irritated if the legacy is unjustly contested. I 

participate therefore in one sense in his right and perhaps sufficiently so that I 

can be not a title-holder, but a joint title-holder, even if that would only be in 

the second or third line, in a zone which is already blurred. The idea of rights, 

taking for its pivot the satisfaction of an interest, a complex psychological 

element, has an impact that is distant and no longer of will, a more angular 

piece, more clear, which therefore complicates itself, when it is necessary to 

establish the list of those who have a right in a given case. It is true that there 

is a limitation: to be a subject of rights, it is necessary that the law dedicates to 

you the use of the right. And a special will, the will of the legislator, will 



 

   

determine everything. But without insisting on that which presents itself here 

of the notable theory in bringing back a certain will in to the notion of rights, 

we can count that the circle of addressees can still be very large and comprise, 

as I have said, many series of successive persons.  

 

This way of viewing matters, at least, leads to a simple solution with respect 

to the subjects of law. It being given that the aim of law is satisfaction, is 

pleasure, every living being who has emotional faculties, and him alone, is 

able to be a subject of a right, whether he lacks reason in a definitive or 

temporary manner. The child, the curable or incurable madman can be 

subjects of rights, because they can suffer. Even animals can be, they can find 

themselves beneficiaries of legacies, having like us mental reactions of pain 

or pleasure.  

 

I would indicate even to this point of view, not wanting to insist upon it, that 

considering in this way, the right appearing as an infinitely beautiful thing, as 

being in some way the communion, the ground of reconciliation, (as well as 

of fights, alas!) of those who may suffer. The right appears as an immense 

union of fights against suffering, between all the beings who are pitiable, 

because they can be harmed, harmed greatly, although they are often, by the 

same necessity, the makers of their own misery. The law, this thing so 

intellectual in appearance, therefore attracts by these very narrow connections 

that it has, in its aim, with the emotional faculties.  

 

But if the subject of enjoyment is susceptible of such a large conception, the 

subject of disposition, of exercise which is infinitely more limited, since it 

only comprises people who are able to reasonably carry out legal acts. It 

closes itself in the circle of people who belong to reasonable humanity, which 

excludes the insane, the idiot, the child below majority age, and, a fortiori, the 



 

   

animal. However, it is convenient to mention that one thing comes to 

complicate, at least at first sight, this distinction: the disposition of a right is, 

in sum, partially an enjoyment: pleasure, according to traditional theory, 

resulting from a normal dispensation of activity, that can also present itself 

just as well in the direction of the affairs of another, as in the enjoyment of 

advantages oneself. There is more happiness for some people, in managing 

the affairs of another, in taking for themselves an authority, in assuming 

certain even purely honorific mandates, in assuming responsibilities, in 

fighting for developing a patrimony, than to peacefully enjoy the goods 

acquired. It must therefore be said, to be exact, that there are two categories of 

subjects of rights: the subjects of enjoyment properly so called, who can 

extend above humanity, to any being capable of suffering, and the subjects of 

disposition of enjoyment, those which limit themselves to reasonable 

humanity or presumed as such.  

 

Remaining therefore excluded from the capacity to be subjects of enjoyment 

are only inanimate objects that are incapable of suffering. It will be therefore 

impossible, on this theory, to make a will, in which the revenue will be linked 

to the conservation of a historical monument and which passes successively to 

the various owners of the building, to be employed in the indicated manner. 

At least that will be impossible under a direct form by saying that the legacy 

will be received by the building itself, being attached there, as a servitude is to 

the dominant land. One can only achieve that by a complicated procedure of 

legacy with conditions that does not give complete satisfaction in all the 

possible hypotheses, notably in the case of bad business of the owner. We can 

see that there is something shocking here: not if the testator were to attach to a 

given building a value of affection which is exaggerated, or which would be a 

desire to make his will survive perpetually, but if this good presents a value of 



 

   

art that all without doubt will not understand, that some at least will be 

capable to know and to appreciate. 

 

II 

 

We come here then to dig a little in to this notion of the subject of law, by 

making it derive directly from the purpose of rights. But is the ground on 

which we have positioned ourselves in the first place really the best? I do not 

believe that it is. The problem here is not a problem weighing upon 

substantive law, that is to say upon the advantages that it is desirable to allow 

in such or such circumstances to a being, in qualifying it as a subject of law. 

The question presented here is exactly the inverse to that which must be 

posed. It is in effect to know, being given results that seem reasonable to us, 

what are the principles that can explain them all and from which probably in 

the future one can, for the case which we have not contemplated, make 

inferences which seem to be suitable, except as to modify them and to modify 

thereafter the technical construction, if that seems to conform more to the 

classification given to the diverse interests present. Stated differently the 

problem is of pure legal technicality.17  

 
17 It is that which M. Michoud showed excellently, see La théorie de la personnalité morale  
p.8 and 108, note 1. M. Gény, Méthodes d’interprétation du droit privé positif, wrote in an 
analogous manner, no. 65, p122: “We could have said that all rights imply a subject (I mean 
an active subject), which can only be a person. And this conception has permitted the 
edification about the substance and the role of the legal subject a theory which not only sheds 
light on the dispositions of law, but yet still permits to fill in the gaps. In so far as this theory, 
loyal to its origins, conserves the character of a subjective construction, subject to revision 
and always dominated in its application to the facts by the natural elements which have been 
suggested to it, I have nothing to pick up on.  
 
But our dogmatism presents it under a very different aspect. It takes for objectively necessary 
this a priori principle that all rights implicate by rite of support without which it cannot 
substitute a currently existing person.  
 
M. Hariou, in his Etude sur la personnalité comme element de la réalité sociale, Revue 
Générale de droit 1898, especially p21, moved closer to this theory in considering that 
 



 

   

 

It is an idea that the German jurisconsults had already indicated, but without 

having used it as it appeared. Windscheid had already remarked that ‘feeling 

finds for rights a subject and finds it in a person created by an operation of 

thought. By this method a need of juridical technique is satisfied, following 

which it is only possible to give a unified expression to juridical situations in 

regarding if the rights belong to a subject.’18 Karlowa has said the same that 

our mind asks for something where the good can find a point of support.19  

 

How does it therefore happen that the question has been so often considered 

differently? From where does it come this error that we believe we find made 

by numerous authors? This is linked to what is, despite all efforts, not easy, 

perhaps not even possible, to establish a watertight partition between 

substantive law and its formalities: we take often as problems relating to the 

first that which is only raised in this latter part of the science; the technical 

ideas act in effect in the manner of key-ideas; in place of being simple ideas 

of coordination and of interim solutions, they easily become principles that 

we no longer dare to discuss.  

 

Then there is here mixed in a question of the moral order. The conception of 

the subject of law has quite faithfully followed moral or social ideas that have 

reigned successively. This quality has appeared as a sort of dignity that one 

must not describe as slight. In the past, the slave was not completely a subject 

of law. By contrast, Gods were considered as persons20 , which moreover 

explained itself quite well with the anthropomorphism which dominated all 

 
personality was something fictitious, that it was a way to reconcile the social and the 
individual, to ensure continuity in legal relations which is indispensable to security.  
18 Pandekten 6th ed, t. I, p222 §49 
19 Grünhüt’s Zeitschrift, XV, Zur Lehre von den juristischen Personen p390 
20 See Savigny, Droit romain t. Il p246; Bernatzik, supra p256 



 

   

Greek and Roman mythology. Christianity modified these ideas, admitted all 

men to this title of subject of law, but it inclined to extend this quality to God, 

to saints and even to angels.21 And even so, said Bernatzick, numerous writers 

of ecclesiastical law, until the most recent era, kept the idea of a divine 

property of the wealth of the Church, although today they present this 

conception as a privilege of Christian society, that which is only in the end a 

special conception, but obscure and unconscious, of the quality of the subject 

of law. In the 19th century, in France, all men and men alone in principle 

(moral persons being reputedly fictional) are the subjects of law. In this one 

feels the Declaration of the Rights of Man. Men who are masters of nature, of 

animals and things, regulating between themselves their sovereignty, are the 

only subjects of law.  

 

There is moreover another thing in this conception, and here we touch on the 

role of the underlying concern. It is a desire for security. The Declaration of 

the Rights of Man is the Charter that safeguards the individual security. 

Recognising that each man is the subject of law, it is to drill the right in to his 

person, in a way that he is its thing, that it is in him, that it makes embodies 

him, and then, cannot be torn from him. It is, by an image, to affirm the 

inviolability of rights, the impossibility for society to attack it; it is, quite 

simply, an individualistic project. But, this security and liberty that it gives, 

one desires it for as many men as possible, to the point where we come to 

considerably restrict the goods of corporations, (as shown by the dispositions 

of national wealth and the attempt to share communal wealth), where each co-

owner, having a companion, is master; but inversely one does not want it only 

for him. There is therefore at the bottom of all this a clear social philosophy, 

 
21 See Geouffre de Lapradelle, Fondations p36 and the cited authors; Hensler, Institutes t. I. 
p314 



 

   

but one which is a little narrow and targeted: one aim followed by individual 

security.  

 

If we move to the more modern theories supported by Bekker, do we not find 

there at the bottom a philosophical idea? Who knows if the ideas 

recommended in Germany are not without some secret affinity with the 

Hegelian Pantheism?22  

 

But it is necessary to waive all debts, conscious or not, owed to the reigning 

social philosophy. It is simply, being given the construction of our mind, 

which has need of order and clarity, to classify solutions and to create an 

instrument, moreover imperfect and dangerous, of discovery, that keeps us at 

least from confusion or from imprecision. The more an interest or a group of 

interests seems to us worthy of protection, the more, in certain cases, it will be 

useful to raise them in independent patrimonies to the title of subjects of law, 

or centres of interests, to employ an expression that designates a case of semi-

personality that we will discuss later. 

 

In effect, to give, to devise, to contract in a way that an animal will be 

properly looked after, that a work of art will be conserved and repaired, that a 

right remains attached to any other accessory, that has always been judged 

desirable and at the same time declared possible in the form of a charge, this 

most convenient clause, of which we only speak in relation to gratuitous legal 

acts, but which is equally susceptible to being employed in acts supported by 

consideration. This charge, of which one takes care to deepen the effects for 

beneficiaries, a reflected right or a real right, permits arrival at the desired 

 
22 The link of the conception of subjective rights and the subject of rights with the philosophy 
of Hegel has moreover been shown from another point of view by Bernatzik, supra p193 and 
by Jellinek, System 2e ed, p42 



 

   

result. But, if we dig in to its nature, only two conceptions are possible. Or 

else one recognises a simply reflected23 right for the benefit of a third party, 

that which gives to him an insufficient security, because there is not a direct 

and personal action to assure him respect and it suffices for the very possible 

negligence of persons who are not materially interested in the execution of the 

obligation, for it to remain unexecuted. The instability of the stipulator’s 

character, the bad will of the debtor can as such annihilate his legitimate 

hopes and the purpose pursued by him who has created the charge is therefore 

missed. Or else, to have a more satisfactory solution, we admit to 

beneficiaries of the obligation a subjective right, and therefore we necessarily 

make of them subjects of rights; we can all the more mask this idea by saying, 

in certain cases, that a person who is an owner of a good for the benefit of 

which exists the charge is only a beneficiary of right. If, for example, I leave a 

sum on charge that a part of the revenue will serve to maintain such a 

monument, one can say that the owner is the creditor of this revenue. But this 

cannot explain the case where the obligation is to the benefit of beneficiaries 

to come, whom we are also obliged to make real subjects of law, as if we give 

them a sum to found an annual price: the beneficiaries find themselves to be 

at the same time present persons and future persons, there is not a subjective 

law to the benefit of future persons, so there are no obligations to the profit of 

creditors, it seems, or at least we have an obligation, that remains in some way 

in the air, a debtor without creditors, a legal lien where we only see a 

connected thing. If we affirm that there is here a possible obligation, we will 

show the difficulty without resolving it by this very same; because it will be 

precisely to know if this possible right as for one of its subjects marks a 

different conception of the subject to that commonly accepted. The obstacle 
 

23 See on the nature of these rights, Ihering, Jarbuch fur Dogmatik t X p 245 et seq; Romano, 
La teoria dei diritti publici subjectivi, in Orlando, Trattato di diritto administrativo t.1 p 123; 
Barthélemy, Subjective rights of the administered, thèse de Toulouse, 1899, p16 and 
Michoud, supra p104 note 1 



 

   

would appear to arise yet even more clearly if it is a foundation such that it 

must uniquely profit people who are not currently conceived. Then, if the 

foundation has for a purpose the assurance of the conservation of a 

monument, how to give to persons the right to execute the charge, despite he 

who is the debtor of it, without inclining to say that this monument, this 

foundation are a sort of subject of right and that third parties who intervene 

are its representatives? All that accords very badly with the ideas posed as 

principles.  

 

Do we not come more fully to the analysis of the desired results by another 

means? 

 

If the debtor of the obligation becomes insolvent, what happens to it? Will the 

charge not be forgotten or its execution compromised, limited to one part? 

Will there not be a danger the transferee does not consider himself to be an 

almost absolute master? While being the simple administrator of the 

encumbranced good, he will probably not be less diligent, if he is naturally 

zealous; if not he would feel that there is for him a strict obligation to manage 

it well.  

 

If we have an independent patrimony with a simple administrator, can we not 

more easily admit that tribunals should intervene in the management of these 

goods, if it is bad? There is a group of desirable results which is deduced 

easily, when we admit that there is a special subject of law for a group of 

goods.  

 

Then, when the right is constituted, either by the will of law or by custom, by 

jurisprudence or doctrine: or a given purpose, a destination given to the goods 

is simply tolerated; then by a mitigated disfavour, but real, we admit that there 



 

   

is here a simple obligation, with the inconveniences that that entails, the legal 

fragility which results from it. Or else an authority will be charged to decide if 

the purpose is important enough that it is appropriate to establish a particular 

subject of a right. Or finally we will judge that such a category of interests 

merits sufficient protection to admit ipso jure that there is a subject of a right, 

except to see how to organise here a subject of a disposition to look after that 

which the aim seeks. In reality therefore, it is as inexact to say that, in such a 

case, there is not a subject of a right without a legal rule for saying it, as to 

speak of personality ipso jure. The interests in play, their respective merits 

will only be determined if it is appropriate to show themselves more or less 

great. But there is no obstacle relating to the nature of things, to abstract 

juridical permanencies, of which M. Picard made the object of his book, Le 

Droit pur, and of which Mr Roguin had spoken to us in La Règle de droit. 

 

These ideas taken as given, we are now much better able to discuss the ideas 

exposed by Bernatzik and which form the centre of his study on subjects of 

law. “The subject of rights, he said24, is the support of the human purpose that 

the reigning legal organisation recognises as a purpose in itself, by that which 

it confers legal force to the will necessary for its realisation.” As such the 

subject of will is not subject of rights, and a right is not a Wollendurfen. And 

similarly each subject of a purpose which is protected by legal organisation is 

not necessarily a subject of a right, even if the usage of the institution of law 

corresponding to it is reserved to it. There can be legally protected interests 

which are not rights, because those which have these interests have not one 

part in their realisation. They can be legally protected in the case where the 

imperative of the law pursues this protection and the achievement by its 

organs. It is especially indispensable that the law covers the legal power with 
 

24 Kritische Studien über den Begriff der juristische Person. Arch für öffentlich, Recht 1890 
p233 



 

   

a will that realises the interest by its own activity. If we maintain this motif in 

the conception of the subject of law, we avoid the consequences of the 

definition of Ihering that Bekker in part took. It is immaterial to know if an 

institution of law wants to protect the interests of such or such a subject, as 

much as the legal organisation does not recognise the will of which the 

autonomous activity is employed for the realisation of the aim.  

 

It is clear, he adds,25 for the less refined, that the imperative of the law can 

only enter in to activity for the protection of human interests. That is 

conditioned by our nature and by the egoism implanted in it, which forbids us 

to look at the things which, according to our conceptions, serve our aims as 

aims in themselves, (Selbstzwecke).  

 

The care of a thing or an animal only serves human interests, if a public 

interest mixes itself to their realisation, by making the substratum of a 

foundation. Animals or things are therefore not a person, it is only the aim of 

that which the state has authorised.  

 

What one surely must consider as an exaggeration of purpose26, is, as some 

wish, to exclude will from the conception of law. Because with this system, 

the conceptions lose their own importance, rights and interests mix 

themselves up, all the possible interests becoming subjects of law. The 

property of a foundation for students would be those of all persons present 

and future who fulfil the fundamental conditions required. The ownership of a 

monument, of a public park would be to all those who could enjoy it. The 

property of a hospital would be the property of the poor. The subjects of a 

right to a protective customs duty would be the manufacturers protected, but 
 

25 Supra p.236 
26 p.260 



 

   

also the workers who have an interest in the maintenance of factories, the 

industries which live off the sale of their products. It is unhelpful to push 

much further the impossibility of the consequences. The restrictions that 

Ihering wants to introduce, by a definition of subject of rights taking account 

of the target which the legislator had, does not improve the result, because 

there are numerous interests which affect large circles of co-participants, who 

are protected by the law, without acquiring rights for it. As Bruns27 and Rosin 

justifiably remarked, the State also protects private rights in the interest of its 

legal organisation (Rechtsordnung). A personal right does not allow itself to 

be conceived without a dominant will and that is the true base of 

Willensdogma. A subject of rights cannot understand itself without a will 

belonging to him or granted in his interest, a will of which the titleholder is in 

the situation to realise the aim after his judgment, in so far as public interests 

or opposition do not make an obstacle. This will can only be recognised, in 

each situation, by a norm of legal ordering which takes its manifestations 

from a legal reality. The grant of an action is a very frequent way to achieve 

this aim, but it is not the only one.  

 

Whether the will recognised by the legal organisation of the subject of a 

protected interest belongs to him or not, it matters little for the conception of 

rights. Even more, this will can be that of another subject if the legal 

imperative gives security to this manner of assertion, and that is in the interest 

of the subject.  

 

The right is therefore not a Wollendurfen, nor a Wollendurfen for itself, but a 

human interest of which the realisation is assured by a Wollendurfen. Rights 

distinguish themselves from protected interests, that is to say from those of 

 
27Holtzendorff, Encyclop, 4th ed p407 



 

   

which the protection is not entrusted to an autonomous will facing the will of 

the state, as in a sub modo donation, a constitution of dowry. 

 

From the non-superfluity of the will28 it results that a crowd of men without 

organisation of their will, could not form one person, even if this interests 

were protected and recognised by law.  

 

One cannot call a subject of a right he who uses a right in the name of 

another, otherwise the conception of rights loses itself in such vague 

generalities, and it becomes invisible to scientific research.  

 

The equivocation of the word right renders possible this vulgar task of this 

expression; but in this sense, the word right confuses itself with the right of 

disposition, the trustee would use his right and not that of another, the 

conception of the subject of right would confuse itself with that of will and M. 

Bernatzik complains about this subject to Bierling29 of having confused the 

subject of right and the subject of will.  

 

We are far from rejecting all in this exposition and we willingly recognise 

ourselves with him that interest and will are two necessary elements for the 

functioning of rights, as said Bernatzik. 30  Will and purpose are not two 

phenomena that are strangers to on another, the purpose must be wanted, and 

that which distinguishes will, it is only proximity, relatively greater, of the 

psychological satisfaction realised by its accomplishment as regards the state 

of absence of desire.  

 

 
28 p.267 
29  kritik der jurist Grundbegriffe Il p30 
30 p.232 



 

   

But we keep saying with Jellinek31: the interest protected by law is only the 

intermediary of a human will; it is only as possible content of a will, that an 

object of the exterior world or that a relation becomes an object of the world 

of human interests; one must want a thing and a thing must be wanted for 

litigation to be brought; that does not give the solution to the posed problems. 

Because here we are in the terrain of subjects of enjoyment and not of 

subjects of disposition, for which only will plays a role. Let us leave 

therefore, for the moment, to one side that which concerns it. That which, for 

us, forms the centre of the debate, it is the affirmation that the imperative of 

the law cannot enter in activity but for the protection of human interests and 

that those, being the only aims themselves (Slbstzwecke) are only capable of 

being subjects of rights. To consider that the law only has to protect human 

interests is first of all a pure affirmation. Things or beings of the world 

exterior to humanity can be the object of our affection, either for the utility 

that we draw from them, or by a movement of our heart that makes us desire 

their goods more than our own, or by an duty that we feel and which makes 

want their advantage. Whether it is a disinterested affection or a wanted 

obligation, there is always there a fact: nothing is as important as a fact and, in 

this case, nothing is less negligible. In these two last cases, when we consider 

these interests in and of themselves, that we refuse them a mere instrumental 

value, as in the case where we love it for its divinity, or a material object for 

itself, why would these not be as well protected when the human interest does 

not appear except as a way of relationship to these beings or exterior objects? 

It is to misunderstand the value of given varied psychologies to arrive at an 

artificial unity.  

 

 
31 System der subjectiven off. Rechts 2nd Ed p43 



 

   

But to conceive of things as such is not yet to place oneself on the technical 

terrain. Bernatzik claims that there is no one except where there is an aim in 

itself, an ultimate aim in some way. Why? I ask of myself this. The 

corporation that no one denies, is only a mid-aim, it does not exist for its own 

sake, but for the benefit of persons. It is however convenient to admit the 

existence of it. What is it therefore, if not a technical procedure for arriving 

easily at the protection of certain human interests, or even others? We believe 

it therefore more just to come back to our conception.  

 

The quality of the subject of rights belongs to interests that living men in 

society recognise as sufficiently important to protect them by the technical 

procedure of personality. The essential substratum here is the interest 

protected. In personifying it, and here intervenes the key-idea, we give it not 

only legal security, but more greatly psychological, the law penetrating the 

subject in away and becoming the thing of the man or the object personified. 

But one must not be too fooled by this idea. It is only good for its 

repercussions in the world of those not initiated in law; the jurist must think 

that sometimes, the interests having profoundly evolved, it will be necessary 

to bring an attack on this security for a greater good.32  

 

There remains one point to explore: the role of the will. We will explore it a 

little further in speaking of the subjects of disposition and of their mission.  

 

 
32 See our article Des Modiciations aux contrats par volonté unilatérale in this Revue 1907 
p.245 et seq 


