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NORBERT REICH 

Theory of Private Law, Social Sciences and Consumer Protection* 

I. A Critique of Conventional Private Law Doctrine 

The topic of consumer protection is currently on everyone’s lips, and there is 

no lack of legislative or legal policy initiatives to strengthen the legal position 

of the consumer. The relevant literature, above all on competition law, product 

liability and standard contract terms has by now become impossible to ignore.1 

 
* This account is intended to be food for thought, not a fully formed concept. Due to the 
complexity of the subject matter, the academic references are necessarily not exhaustive. The 
author presented the themes touched upon in this paper at a conference at the Law Department 
of the Free University of Berlin under the title 'Social Sciences in Legal Education' on 22 
January 1974.  
1 cf. (including further references): Thiedig, Suggestivwerbung und Verbraucherschutz, 1973; 
Rebe, Verbraucherschutz, in: Kritik V, 1973, p. 69 et seq.; Duden and others (Hrsg.), 
Gerechtigkeit in der Industriegesellschaft, 1972 (on the topic of contractual freedom, see P. 39 
et seq., and on product liability, see p. 89 et seq.); Löwe, Der Schutz des Verbrauchers vor 
AGB, Festschrift Larenz, 1973, p. 373 et seq.; Löwe, Richterliche Inhaltskontrolle auch von 
notariell beurkundeten Verträgen? NJW 1974, p. 337; Reich-Tonner, Neue Tendenzen im 
Verbraucherschutz gegenüber AGB, DB 1974, p. 1146; v. Hippel, Grundfragen des 
Verbraucherschutzes, JZ 1972, p. 417 et seq.; Jahreswirtschaftsbericht der Bundesregierung 
1974, BT-Druckp. 7/1646, Number 30 f.; Schricker, Verbraucherschutz und Wettbewerbsrecht, 
RabelsZ 1972, p. 315 et seq.; Hefermehl, Verbraucherschutz im Wettbewerbsrecht, in 
Festschrift Kastner, Vienna 1972, P. 183 et seq.; Burmann, WRP 1973, P. 313 et seq.; 
Rehbinder-Burgbacher-Knieper, Bürgerklage im Umweltrecht, 1972, p. 100 et seq., 178 et seq.; 
Scherhorn, Probleme der Verbraucherpolitik, MS 1973; Bartsch, Privatrechtlicher Schutz des 
Verbrauchers bei Haustürgeschäften, ZRP 1973, p. 219; v. Hippel, Besserer Rechtsschutz des 
Verbrauchers?, RabelsZ 1973, P. 268 et seq. References to private law theory can be found at 
II below, to social science at III. The traditional textbooks and commentaries on private law 
have little to say on the present issues beyond discussion of individual legal institutions (e.g. 
standard terms, product liability etc.). The exception is Baumbach-Hefermehl, Komm z. UWG, 
10. Aufl. 1971, Introduction to § 1, Number 45 et seq., 87 et seq. Critique from the perspective 
of industry can be found in Samwer, Verbraucherschutz und Wettbewerbsrecht, GRUR 1969, 
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Legislative Proposals are drafted and occasionally also approved, for example 

on the right of withdrawal from hire-purchase contracts, on the liability of tour 

operators, on the protection of the consumer from unrealistic recommended 

prices (Mondpreisempfehlung), on increased control of so-called ‘small print’ 

in standard terms, on strict liability of pharmaceutical manufacturers, etc.  

Legal theory has still not dealt with these new trends. The flood of laws, bills 

and other proposals conceals the fact that private law, which largely prescribes 

and determines the legal position of the consumer, tends to protect the 

economically stronger party, i.e. businesses. Convincing examples of this 

include the fact that the general validity of standard contractual terms is as yet 

undisputed – even in contracts with the ultimate consumer – and the 

sophisticated protection of the right to an ‘established and operating business’, 

which has no equivalent for consumers. It is thus no wonder that all the 

amending legislation to protect the consumer (e.g. regarding substantive control 

of standard terms,2 product liability3 and lotteries4) and similar trends in the 

case law are seen as exceptions to the rule. It is no coincidence that the Federal 

Court of Justice recently stated that the Hire-Purchase Act (Abzahlungsgesetz) 

could, due to its social purpose, not be interpreted broadly.5 A similar dilemma 

can be seen regarding the very optimistically created right of consumer 

associations to bring claims, in § 13 I a of the Unfair Competition Act (Gesetz 

gegen unlauteren Wettbewerb), which for many forms a model for other areas 

of law (consumer claims against standard terms, cartel cases and unrealistic 

recommended prices). Since this right of action was, so to speak, ‘pasted into’ 

the Unfair Competition Act, prevailing opinion interpreted the definition of 

 
p. 326 et seq.; specifically on financed hire-purchase, see Müller-Laube, Teilzahlungskredit 
und Umsatzgeschäft, 1973, p. 44 et seq.  
2 BGHZ 22, 90; 41, 154; 51, 55; NJW 1973, 1458 (on brokerage); NJW 1974, 37 (on tour 
operators).  
3 BGHZ 51, 91; NJW 1973, 1602. See Rebe, JuS 1974, 429.  
4 BGH, NJW 1973, 1972 (treasure hunt); NJW 1974, 45. 
5 BGH, NJW 1973, 2200.  
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‘contrary to public morals’ (sittenwidrig) as essentially amounting to a 

protection of competitors, even if, in a ‘social-law’ fashion, the interests of the 

public and ‘other market participants’ were added to it.6 It is no coincidence 

that the Federal Court of Justice, in two recent decisions, refused to treat 

breaches of consumer protection law (in the Price Marking Regulation 

(Preisauszeichnungsverordnung)) as ‘contrary to public morals’ in the sense of 

§ 1 Unfair Competition Act. The Court stated: 

If the appellate court suggests that consumer protection is accorded 

particular significance today, then that is correct. Provision of reliable 

information to consumers may also accord with the spirit of a market 

economy, and be suitable to curb price increases. But this does not 

change the fact that the regulations on price marking are value-neutral, 

and that the need to comply with them does not constitute an ethical 

imperative.7  

This cursory finding represents the current state of discussion in legal doctrine. 

The lively debates on the use of systematic or sector-specific thinking, on the 

extent to which the judiciary is bound by the law, taking into account judicial 

preconceptions etc., 8  are only considered from a legal perspective and 

consciously or unconsciously exclude economic and political questions.9 Little 

is to be expected for consumer protection from such an approach. Approaches 

to restructure private law, such as that proposed by Ludwig Raiser, which will 

 
6  This applies also to the prevailing opinion seeing competition law as a ‘protection of 
institutions’ (Hefermehl, Schricker, fn. 1 above). See further Thiedig (fn. 1), p. 75 and 
Rehbinder and others (fn. 1), p. 100 et seq.  
7 BGH, NJW 1974, 140; cf. NJW 1973, 1371. 
8 cf. as representative discussion of Esser’s and Sp. Simitis’ contributions to the Private Law 
Tutors’ Conference 1971, AcP 172, 97 et seq., 132 et seq., 172 et seq.  
9 cf. to this extent my own critique of Esser, Vorverständnis und Methodenwahl, 3. Aufl. 1972, 
in: Marxistische Rechtstheorie, 1973, p. 35 et seq.; v. Mückenberger's critique of Flume, 
Allgemeiner Teil des BGB, 1965, in: KJ 1971, p. 278; Wiethölter's critique of ordoliberal legal 
theory, Art. Wissenschaftsrecht, in Görlitz (ed.), Handlexikon zur Rechtswissenschaft, 1972, p. 
534 et seq.  
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be considered later, are more or less negated.10 A theory of private law has yet 

to be developed that is verified by social science and aids implementing ideas 

of consumer protection through theoretical reflections both on private law’s 

economic foundations and its constitutional status. In the following, this shall 

be attempted on two levels: First, the content of a theory of private law capable 

of giving verifiable or falsifiable answers as to the legal position of the 

consumer will be sketched out. Second, it will be asked what insights the social 

sciences, especially economics and sociology, have developed as to the position 

of the consumer generally, and how these can be integrated into private law.  

II. Theses on the Theory of Private Law 

In the author’s opinion, a theory of private law must achieve four things: First, 

it must give an exposition of the economic foundations of private law in current 

social conditions. Further, it should explain the relationship between private 

law and constitutional law, in particular with regard to the principle of the social 

state posited by the Basic Law. It must then reflect on the special role of law in 

the economic areas affected by it, in particular with relation to the interplay of 

mandatory and non-mandatory norms of civil law. Finally, it must develop 

adequate legal doctrine that implements the solutions reached on the theoretical 

level in legal practice.  

1. One should think of the economic foundation of private law as the 

allocation of wealth within liberal-capitalist society under present 

conditions, in particular the exchange of goods, the allocation of 

underlying assets, the balance of risk and liability, and the organisation 

of capital investment. In this sense, private law can be conceived of as 

the general law of property and wealth (allgemeines Vermögensrecht).  

 
10 L. Raiser, Die Zukunft des Privatrechtp.  
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Given the division of labour and differing allocations of the means of 

production, this sphere relating to property and wealth has to be divided 

into separate areas. Ludwig Raiser has suggested distinguishing 

between the area of private life in its true sense, the area of production 

and distribution of goods, in particular to meet the everyday needs of 

whole consumer groups, the area of commerce and finally the area of 

large economic entities.11  Relying on socialist private law theory, I 

would myself like to distinguish between three fields:12  

a) legal relations between businesses (in the area of productive 

property): business law (Unternehmensrecht),13  

b) the exchange of goods between businesses and end-consumers (the 

relationship between ownership of the means of production and 

ownership of consumer products): consumer law14 (in the narrow 

sense),  

c) the area of private legal relations between citizens (assignment and 

exchange of ownership of consumer products): civil law15. 

This division may be criticised insofar as personality rights are not 

independently recognised. This is in no way intended to deny the 

 
11 Ibid., p. 29 et seq.  
12 cf. Reich, Sozialismus und Zivilrecht, 1972, p. 201 et seq., 274 et seq. This neither overlooks 
that the issues in socialist legal theory are extraordinarily controversial nor that economic 
differences do not allow for a simple transfer of the model developed by socialist law to the 
civil capitalist model. In any case, so-called ‘administrative private law’ must be excluded 
under this perspective.  
13 Business, in the sense used by competition law, including trade in land. The nineteenth-
century commercial law category of the ‘trader’ (Kaufmann) is insufficient. Business law is 
thus by no means identical to economic law, as Koppensteiner, Rechtstheorie 1973, p. 1 et seq., 
incorrectly assumes.  
14 Consumer law in the wider sense also encompasses rules of administrative, criminal and 
procedural law. I include the Unfair Competition Act, due to the principle of private legal 
redress in § 13 I a, along with Thiedig (fn. 1) and contra Burmann, WRP 1973, p. 316 f.  
15 On this category, cf. Ott, Die soziale Effektivität des Rechts bei der politischen Kontrolle der 
Wirtschaft, Jahrbuch für Rechtstheorie und Rechtssoziologie, Bd. III, 1972, p. 345 et seq. 
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importance of personality rights in private law. Nevertheless, it should 

be noted that, in relation to property and wealth, they largely appear in 

private law as part of the exchange of goods; the case law of the Federal 

Court of Justice on damages for interference with personality rights is a 

striking example of this.16  

These considerations already allow us to establish where consumer 

protection, in its narrow sense, must apply: in the legal relations 

between businesses and consumers, e.g. in the much-discussed areas of 

standard terms, product liability and advertising of consumer products. 

This is by no means intended to imply that consumer law is limited to 

these areas (other important fields include administrative, criminal and 

procedural law).  

This distinction is also important because it makes clear where one can 

sensibly make use of the private law concept of private autonomy, and 

where not: in the areas of business law and civil law, the postulates of 

freedom and autonomy are not fundamentally questioned; although they 

are, of course, breached in individual cases by means of the relevant 

tools, in particular the ‘general clauses’ of civil law and competition law. 

In the area of consumer law, the situation is completely different: here 

the traditional private law principles are necessarily too simplistic; thus, 

as in employment law, one must search for other solutions in order to 

attenuate the power imbalance between businesses and consumers – 

which admittedly cannot itself be eradicated by legal means. At this 

point, the political relevance of private law, noted by Lassale and 

recently rediscovered by Wiethölter and Habermas, becomes apparent: 

 
16 On the constitutionality of this case law, cf. recently BVerfG, JZ 1973, 665 with notes from 
me. I will refrain here from the tempting prospect of a critique of the ideology of the case law 
on rights of personality in the context of protecting businesses, of intellectual property rights 
and of the Civil Code; cf. Knieper, ZRP 1974, 137.  
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‘Where law, as private law, begins to separate itself from politics, it is 

even more political than politics itself, for it is the social element.’17 

2. The relationship between private law and constitutional law is generally 

discussed in the context of the third-party effect (Drittwirkung) of 

fundamental rights, from the perspective of constitutionally mandated 

private law principles, such as private autonomy and property 

(according to the neoliberal school), or, in particular by the Federal 

Constitutional Court, from the perspective of the impact of fundamental 

rights on the content of general clauses of private law. Insofar as these 

positions are not to be ideologically criticised as treating private law as 

independently of or superior to constitutional law, they fail, in particular, 

to explain the significance of the principle of the social state in private 

law. It is thus no surprise that there is little recognition of the social state 

principle in private law doctrine and case law. This is in contrast to the 

new legislation on consumer protection, enacted in the name of realising 

the social state principle enshrined in the Basic Law.  

The prevailing theory of civil law, regardless of how it is formulated, is 

thus faced with an unbridgeable gap. The way to prevent this schism 

has recently been shown by Häberle,18 drawing on ideas of Habermas.19 

Relying on the social state principle, Häberle sees fundamental rights in 

an interventionist state not so much as rights of protection and 

demarcation, but as participatory and social rights. By allowing one to 

appreciate the participatory, social state aspect of freedom of contract 

 
17  Lassalle, Das System der erworbenen Rechte, in Reich (Hrsg.), Marxistische und 
sozialistische Rechtstheorie, 1972, P. 25; Habermas, Strukturwandel der Öffentlichkeit, 4. Aufl. 
1969, p. 157 et seq., 242 et seq.; Wiethölter, Rechtswissenschaft, 1968, p. 165 et seq.  
18 Häberle, Grundrechte im Leistungsstaat, VVDStRL 30, 1972, p. 82, 90, 112.  
19 Habermas (fn. 17), p. 242 et seq., 248. Also Hartwich, Sozialstaatspostulat und gesellschaftl. 
Status quo, 1970, p. 361.  
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and personal autonomy, this theory allows to recognise that wherever a 

power imbalance exists, such as in consumer law in the narrow sense, 

the fundamental assumptions of private law receive a different weight 

and that these assumptions demand that their content is qualified.  

3. Discussions as to the meaning of law in private law have so far focused 

on the opposition of mandatory (zwingend) and non-mandatory 

(dispositives) law, under the axiom of the general presumption of non-

mandatory law. Mandatory law is the exception and is generally also 

described as such, for example with regard to formalities (§ 313 as 

interpreted by 1/7/1973 – BGBl.I 501), with regard to the new 

interpretation of lease and hire-purchase law (§§ 537 II BGB, 1a, 6a 

Hire-Purchase Act, Article 1 § 4 Protection against Termination of 

Residential Leaseholds Act), in tort law, in property law and in similar 

areas. This position is relativized, however, where the Federal Court of 

Justice, in the context of substantive control of standard terms, speaks 

of the ‘substantive justice of non-mandatory law’. 20  Here, non-

mandatory law is used to prevent one-sided restructuring of private law 

relationships by businesses, above all in the area of consumer law (in 

the narrow sense). This approach can hardly be explained using the 

classic principles of private law.  

Therefore, one should, in principle, demand that the relationship 

between mandatory and non-mandatory law is reversed in the area of 

consumer law (in the narrow sense). Further, one should consider 

adopting so-called ‘semi-mandatory norms’, as in employment and 

 
20  Reicht-Tonner, Rechtstheoretische und rechtspolitische Überlegungen zum Problem der 
AGB, Hamburger Jahrbuch für Wirtschafts- und Gesellschaftspolitik, 1973, p. 222, 238.  
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insurance law. The new legislation reforming private law 

unambiguously reflects these aspects.  

One should refer in this context to Anton Mengers’ critique of the 

structure of the Civil Code. He points out that, in property law, where 

possessors are among themselves, mandatory law prevails, while in the 

law of obligations, where (to use his terminology) the raising of income 

without labour by the propertied classes from the non-propertied classes 

takes place, non-mandatory law prevails.21 

4. In this context, private law doctrine too receives a different significance. 

Legal debates as to types of doctrinal thinking, the notion of 

preconception (Vorverständnis), fundamental methodological 

principles and different doctrinal ‘theories’, in particular in the law of 

obligations, become considerably less relevant.  

Instead, one should consider whether the admissibility of exclusions of 

liability in the Civil Code (§§ 276 II, 278, 476, etc.) should be restricted 

to business and civil law and simply not apply in consumer law. The so-

called ‘incorporation of standard terms’ in consumer law takes place 

differently from the way it does in business law.22  Vice versa, the 

elements of private law that have so far been exceptions (hire-purchase 

law, letting agency law, and the like) should, at least in consumer law 

in the narrow sense, become guiding principles of the private law of a 

social state. The leading protagonists (Leitfiguren) of consumer law are 

not the buyer and seller of the Civil Code, the lessor and lessee etc., but 

rather the bank and hire-purchaser of § 6 Hire-Purchase Act, the 

residential lessor and residential lessee of the Protection against 

 
21 Menger, Das bürgerliche Recht und die besitzlosen Volksklassen, 1890, p. 144.  
22 cf. Reich-Tonner (fn. 20), p. 237 f.  
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Termination of Residential Leaseholds Act. The open texture of the 

private law system, which can be seen in its general clauses (§§ 138, 

157, 242, 315, 826 Civil Code) or ‘transformational norms’ (§§ 134, 

823 II, 903 Civil Code), can be used to introduce ideas of consumer 

protection more strongly into private law and to realise, to that extent, 

the principle of the social state in the sense defined by Häberle, both in 

contradiction to personal autonomy and perfection of it. This cannot 

take place as a purely legal process, however, but requires assistance 

from the social sciences.  

 

III. Social Sciences and Consumer Protection 

The position of the consumer is not truly a legal position, but rather a socio-

economic one. This is why lawyers are unable to legally comprehend and define 

the position of the consumer. The legislative terminology therefore varies and 

is far from uniform (§§ 8 Hire-Purchase Act, 6a 6b 13 Ia Unfair Competition 

Act, 2 I Price Marking Regulation, 1 Discount Act, 16 Act against Restraints 

on Competition (new version), Article I § 4 II Protection against Termination 

of Residential Leaseholds Act). While we see ourselves as facing a purely legal 

problem, this is no coincidence.  

An overview of what social sciences have to say on the position of the consumer 

would go beyond the expertise of the author. One must bear in mind that we 

need to address various, thoroughly different disciplines, engaged in serious 

methodological disputes, in particular economics and sociology. Social 

psychology, too, has insights to offer. Nevertheless, a brief look at these areas 

nevertheless does provide a concrete standard of debate for the much-discussed 
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relationships between law and the social sciences. 23  This interdisciplinary 

approach also provides an opportunity to outline the significance of law and 

legal science without subordinating it to an undifferentiated mishmash of 

different social sciences.  

The above-mentioned argumentative approaches of the social sciences follow 

four interconnected strands of thought based on: critique of ideology; the 

position of the consumer as a sociological role; political economics; and finally 

competition theory.  

1. Socio-scientific critique of ideology must be directed at particular 

models of classical economics, namely those that were expressed 

through the concepts of the homo economicus and consumer 

sovereignty.24 Already Marx quipped that: ‘In civil society the legal 

fiction prevails that every person, as a purchaser of goods, possesses an 

encyclopaedic knowledge of goods.’25  The model of the rationally-

acting consumer, who steers production through her decisions as to 

what she needs, is a fiction at best, a conscious obfuscation at worst. It 

is said, if contentiously, that production complying with demand has 

been replaced by ‘demand complying with production’. 26  Due to 

various socio-economic reasons the model of consumer sovereignty 

cannot work and is thus to be rejected.  

Hunzicker has recently pointed out a further aspect, arguing from the 

perspective of the sociology of communication.  He argues that, in the 

 
23 cf. my ideas in JuS 1974, 269, 272.  
24 cf. the comprehensive account and critique in Meyer-Dohm, Sozialökonomische Aspekte der 
Konsumfreiheit, 1965, p. 60 et seq., 203 et seq.; also Thiedig (fn. 1), p. 21; Habermas (fn. 17), 
p. 91 et seq.; Albert, Marktsoziologie und Entscheidungspolitik, 1967, p. 49 et seq., 61 et seq.  
25 Marx, Das Kapital Bd. I, MEW 23, P. 50 Fn. 5.  
26 Thiedig (fn. 1), P. 21 et seq. with further references; Rebe (fn. 1), p. 70 et seq. cf. the 
(somewhat dramatised, not always scientific) account in Menge, Der verkaufte Käufer, 1971.  
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economic exchange of goods, businesses have all the tools of 

communication at their disposal, in particular advertising, the shaping 

of terms of contract, etc., so that the consumer becomes merely a 

reactive ‘partner’.27  

Drawing on these insights, recent consumer theory has made new 

demands, namely that consumer freedom and self-realisation do not 

occur by themselves, even in a situation of ‘perfect competition’, but 

must rather be created through consumer policies.28 Even taking into 

account new ideas of competition theory, competition policy and 

consumer policy are not identical, and competition is thus not 

necessarily ‘the consumer’s best friend’.  

2. The socio-economic position of the consumer is best understood 

through sociological insights from role theory. Theories of social class, 

strata or conflict, which have their place in labour law theory, are too 

simple to capture the position of the consumer in the economic system. 

Role theory allows one to understand the position of the consumer, as 

shaped by her environment, the role sender, her own activities and the 

social structure. This becomes even clearer when one distinguishes, like 

Scherhorn, between particular aspects of these roles, such as the 

provision of money, the decision-making process to realise economic 

needs and market behaviour.29 As a fourth aspect, the use of a product 

should be added. It becomes immediately clear what points legal and, 

 
27 Hunziker, Erziehung zum Überfluß, 1972, p. 48 et seq.; also Scherhorn (fn. 1), p. 83 et seq.; 
Meyer-Dohm (fn. 24), p. 192 et seq. The purely legal critique of this, see Lerche, Werbung und 
Verfassung, 1967, p. 26 et seq. and Albrecht, ZRP 1974, p. 34, remains in the foreground. 
28  Meyer-Dohm (fn. 24), p. 321 et seq.; Scherhorn (fn. 1), p. 199 et seq.; Egner, Artikel 
‘Konsumentenschutz’, in: HdSW 6, p. 153. Contra especially the views of the ordoliberal 
school.  
29 Scherhorn, Soziologie des Konsums, in: Handbuch der empirischen Sozialforschung, Bd. II, 
1969, p. 834 et seq.; cf. also Däubler, in: Duden (ed), Gerechtigkeit (fn. 1), p. 63 et seq.; 
Teubner, Standards und Direktiven in Generalklauseln, 1971, p. 86.  
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more specifically, private law regulation could tackle: Concerning the 

decision-making process, the main aim is to ensure the freedom of this 

process (think manipulative advertising, the right to rescind in hire-

purchase transactions). The provision of money affects the pricing 

element (think price controls through private law). Market behaviour 

can be guided by means of ‘contrary information’ (think product testing 

and press reviews). The use of a product, unless it is inexistent, leads to 

particular issues of liability (think product liability).  

3. Political economics is particularly important where it shows the 

significance of market concentration and state intervention for 

demand.30 Private law is generally only affected indirectly by these 

processes, which is why private lawyers are reluctant to reflect on them. 

Market concentration and state intervention are the true subjects of 

economic law, as shown by the introduction of merger control into the 

Unfair Competition Act.31  

Nevertheless, even private law is not unaffected by these processes, as 

for example regarding sector-wide standard terms or the current debate 

over control of standard terms by the authorities. 32  Market 

concentration affects sales and advertising strategies, and thus affects 

the operation of private law and competition law rules (think artificial 

product differences, manipulative advertising instead of competing on 

price and quality, protection of ‘famous brands’).33  

 
30 cf. especially Hufschmid, Die Politik des Kapitals, 4. Aufl. 1970; Offe, Strukturprobleme des 
kapitalistischen Staats, 2nd edn 1973; Habermas, Legitimationsprobleme im Spätkapitalismus; 
Arndt, Die Konzentration in der Wirtschaft Bd. I and II, 1971; Report of the Federal Cartel 
Office 1973, BT-Druckp. 7/2250, p. 9 et seq. We cannot enter into a discussion of ‘state 
monopoly capitalism’ here.  
31 cf. Reich, Neue Tendenzen des Wirtschaftsrechts, BD 1973, p. 1449.  
32 Reich-Tonner (fn. 20), p. 240 et seq. with references, Arbeiterkammer Bremen, Entwurf 
eines Gesetzes über die Genehmigungspflicht von AGB (with justification), Autumn 1973.  
33 Thiedig (fn. 1), p. 52; restrictively, Lerche (Fn. 27), P. 31. 
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4. Competition theory generally occupies lawyers in the context of 

competition law, i.e. the Act against Restraints on Competition and the 

Unfair Competition Act. In the classical private law of the Civil Code, 

the relevance of competition theory is not directly visible either. 

Nevertheless it is apparent that private law concepts such as freedom of 

contract and private property are frequently legitimised on the basis of 

competition theory, in particular by ordoliberals.34  Competition law 

serves as a means to ‘combat abuses’ of freedom of contract, while 

rejecting a special law for consumers.  

It is thus no wonder that although the debate concerning competition 

theory in the areas of the Unfair Competition Act and the Act Against 

Restraints on Competition constantly mentions consumer protection, 

competition is essentially understood as a behaviour between 

businesses (the theory of Knöpfle and of the Federal Court of Justice 

even contents itself with a situation between businesses). 35  The 

protective purpose of the Unfair Competition Act thus remains 

restricted to a socio-legal-institutional protection of competitors.36 The 

theory of functioning competition in the Act against Restraints on 

Competition is equally satisfied with indirect protection of consumers, 

 
34  cf. as representative of this school: Mestmäcker, Über das Verhältnis des Rechts der 
Wettbewerbsbeschränkungen zum Privatrecht, AcP 168, P. 235 et seq.; also Hoppmann, Zum 
Schutzobjekt der GWB, in: Wettbewerb als Aufgabe, 1968, p. 91; Ramm, Einführung in das 
Privatrecht I, 1970, p. 45 et seq. Convincing critique can be found in Wiethölter (fn. 9).  
35  Sources for this can be found in Reich, Der Wettbewerbsbegriff im GWB, in: 
Wissenschaftliches Studium im zweiten Bildungsweg, 1973, p. 260 et seq.; BGH, NJW 1970, 
1040 with comments from Knöpfle.  
36 Baumbach-Hefermehl (fn. 1), Introduction fn. 87 et seq.; Schricker, Gesetzesverstoß und 
gute Sitten, 1970, p. 234 f. A minority opinion accords it a protective purpose solely for 
individual rights, in the sense of protection of businesses in accordance with Art. 2, 12, 14 Basic 
Law (e.g. Fikentscher, Wettbewerb und gewerblicher Rechtsschutz, 1958, p. 216 f.).  
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which supposedly falls into place automatically in conditions of perfect 

competition.37 

If one looks at more recent strands of competition and market theory, it 

becomes apparent that competition is a complex social process, which 

takes place not only as a parallel process between competitors, but also 

has significance in the exchange process with purchasers, in particular 

consumers. 38  Without considering the dimension of the consumer, 

‘competition’ (in consumer goods markets) can no longer be adequately 

understood; indeed, competition law can only be justified at all because 

of its function, because of its use for the consumer.39 If it does not 

achieve these uses, or if it leads to social costs unrelated to these uses 

(environmental costs, defective products, excessive advertising), it must 

be replaced by other regulatory mechanisms. So that the consumer 

becomes a constituent part, a subject, rather than the alibi, of 

competition, mechanisms of social control that truly guarantee freedom 

of consumption must be created. In particular, Scherhorn suggests 

means of prevention, objection (e.g. criticism) and negotiation (e.g. 

countervailing power, strike).40 In this way, competition ceases to be a 

private, self-regulating and legally merely ‘protected’ process of 

discovery. It is a public, legally regulated activity designed to achieve 

 
37 Kautzenbach, Die Funktionsfähigkeit des Wettbewerbs, 2nd edn 1967; Ingo Schmidt, US-
amerikanische und deutsche Wettbewerbspolitik gegenüber Marktmacht, 1973.  
38 Meyer-Dohm (fn. 24), p. 269 et seq.; Arndt, Markt und Macht, 1973, p. 23, 132; Scherhorn, 
Die Funktionsfähigkeit des Marktes, MS 1974, p. 5 et seq.; Reich (fn. 35), p. 270.  
39 cf. the ideas of Thiedig (fn. 1), p. 66 et seq.; Ott (fn. 15), p. 384 et seq.  
40 Scherhorn (fn. 1), p. 158 et seq.; Scherhorn (fn. 38), p. 6 referring to Hirschmann, Exit, Voice, 
and Loyalty, 1970; Fleischmann, Wettbewerb und Innovation, in: Hamburger Jahrbuch 1970, 
P. 40; Hunzicker (fn. 27), p. 103 et seq. 
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particular socio-economic aims. 41  This links the concepts of socio-

economic competition theory and the principle of the social state. 

IV. Objectives of Consumer Protection and its Regulation through Private 

Law 

This socio-economic analysis of the consumer’s position must now be linked 

to conceptions of legal policy, the social state and legal theory. In this context, 

consumer protection should not be restricted in the manner exemplified by von 

Hippel, when he holds its aims to lie in the protection of health and security, 

the protection against deception and unconscionability, and the eliciting of 

positive information, and when he refers to its methods as self-regulation of the 

economy, as the promotion of competition, as the organisation, informing and 

education of consumers, and as judicial and administrative controls.42 A more 

complex analysis rather includes the following aims: control of the power of 

vendors, providing contrary information, countervailing power and protection 

of individuals.43  

1. Control of the Power of Vendors and the Behaviour of Vendors 

Vendor power expresses itself vis-à-vis consumers especially in the areas of 

pricing and advertising, but also in design quality. Insofar as prices are subject 

to effective control through competition, there is nothing to object to here. In 

many areas, however, a market structure has arisen that does not ensure 

competitive control of prices (oligopoly, high market concentration, restrictions 

on competition not caught by competition law). On the one hand, this has 

 
41 This issue is particularly controversial due to the public work of the Federal Cartel Office 
beyond § 50 GWB; cf. Scholz, NJW 1973, 485; Klöpfer, Information als Intervention der in 
Wettbewerbsaufsicht, 1973.  
42 v. Hippel (fn. 1), JZ 1972, p. 417.  
43 We will not consider here the problem of consumer co-determination, which – as far as can 
be seen – has so far only proved relevant in the context of ‘representation of organised interests’ 
(participation of consumer associations in concerted action) and lessee co-determination.  
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resulted in demands for price control by the Federal Cartel Office by way of a 

control of possible abuses of a dominant market position, possibly in 

connection with a duty to register price increases;44 and on the other hand, in 

demands for price control by public authorities.45 Naturally, the instruments of 

private law can only be used to a limited extent in this context. Even a 

resurrection of the fair price doctrine, for example on the basis of the ‘contrary 

to public morals’–clause, would only work selectively and would fail to 

effectively control vendor power. Private law is significant, for example, in the 

regulation of cost escalation clauses (§§ 3 Currency Act, 315 Civil Code) and 

rent increases (§ 3 Protection against Termination of Residential Leaseholds 

Act); in the partial invalidity of contracts breaching administrative or legislative 

pricing rules; in the area of price clarity (e.g. § 1a Hire-Purchase Act)45a; and 

in the regulation of price clauses in standard terms.  

The area of advertising can only partially be dealt with adequately through 

private law. One could, however, consider that the use of unfair advertising 

prohibited by the Unfair Competition Act should also make the contract void 

in private law (e.g. for so-called ‘coffee trip’ (Kaffeefahrt) sales [where usually 

elderly consumers are invited on cheap trips and then pressured into buying 

overpriced products]).46 Conversely, it would be possible to base liability for 

advertising on a wider interpretation of the definitions of warranties or defects 

(§§ 459, 537, 633 Civil Code).47 The problems of manipulative advertising 

 
44 cf. especially the controversy as to so-called ‘as if’ theories under § 22 Unfair Competition 
Act; see I. Schmidt (fn. 37), p. 119 et seq.; Markert, FAZ vom 16. 2. 1974, 19 and 20. 12. 1973 
and ZEIT vom. 1. 3. 1974. For ordoliberal critique, see e.g. Mestmäcker, DB 1968, P. 1800; 
Röpke, FAZ von 26. 2. 1974, and on the side of industry.  
45 cf. the deliberations in the EC Commission’s anti-inflation programme, FAZ vom 4. 12. 1973; 
Däubler, in: Duden, Gerechtigkeit (fn. 1), p. 62; contra, however, the Federal Government, 
Wirtschaftsbericht 1974, BT-Druckp. 7/1646, Number 13 et seq.  
45a cf. BGH, NJW 1974, 365.  
46 cf. the (unsuccessful) attempt by the LG Koblenz, NJW 1974, 151.  
47 Case law excludes liability on the basis that mere ‘praising messages’ are not binding, BGHZ 
51, 91 (100); exceptions exist (tellingly in business law rather than in consumer law in the 
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discussed above can only partially be solved through a new interpretation of the 

concept of ‘contrary to public morals’ under § 1 Unfair Competition Act, using 

the approach based on competition theory that has been suggested above.48 The 

introduction of qualitative control of advertising lies beyond the scope of 

current positive consumer law.49  

Control of vendor power does become significant for private law where 

standard terms are concerned. As far as the details are concerned, I must refer 

to contributions made in other works.50 It is important to remember in this 

context that the problem of standard terms, particularly in the area of consumer 

law in the narrow sense, cannot be sufficiently dealt with through the 

introduction of general clauses against certain standard terms, the creation of 

particular rights of action against standard terms, the introduction of a general 

need for approval, or finally the listing of ‘objectionable’ or ‘prohibited’ 

clauses. 51  The problem rather consists in regulating the relevant legal 

relationship in a way that guarantees a more or less balanced distribution of 

risks between business and consumer, for example in sale of goods law, 

brokerage law or tour operating law. It is in this respect that the direct and 

indirect substantive control of standard terms, currently practised by the 

 
narrow sense) for so-called begleitende Marken (brands used throughout the production 
process), BGHZ 48, 18, and for auxiliary products, BGH, NJW 1972, 1706.  
48 Thiedig (fn. 1), p. 101 et seq.; cf. approaches of recent case law to so-called Wertreklame 
(offers to consumers unrelated to the product advertised), BGH, NJW 1973, 1972 and 1974, 45, 
46. Interestingly, see the government’s draft law on advertisement of medicines, which 
attempted to ban 'irrelevant’ advertising; this attempt was blocked by industry lobbyists. Lerche 
(Fn. 27), P. 120, 127, expresses constitutional concerns stemming from Art. 5 Basic Law.  
49 cf. controversially v. Hippel, ZRP 1973, P. 177 and Albrecht, ZRP 1974, P. 32. There is no 
breach of BVerfG, NJW 1967, 976, given that the judgment is concerned with press freedom 
(here in the adverts section), not advertising freedom. The attempts of Lerche (Fn. 27), P. 76 et 
seq., to derive a constitutional safeguard of advertising from Art. 5 seem to have failed.  
50 Reich/Tonner (Fn. 1 and 20).  
51 Vorschläge zur Verbesserung des Schutzes der Verbraucher gegenüber AGB, 1973, P. 27, 
64 et seq.  
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judiciary, makes sense; it entails the judicial shaping of typical private law 

relations where private autonomy no longer functions correctly.  

Finally, private law ensures quality standards through businesses’ liability for 

breach of warranty, the exclusion or limitation of which by means of standard 

terms conflicts with the basic requirements of consumer protection. 

‘Legislative quality standards’, as for example in food or pharmaceutical law, 

should be transformed into individual contracts through § 823 II or through 

liability for breach of warranty.  

2. Contrary Information 

The second aim of effective consumer protection can be described as the need 

for contrary information. If it is right that the vendor of goods or services has 

control over key instruments of communication, then consumer freedom can, 

inter alia, be won back by providing contrary information. Contrary 

information only poses a problem for private law insofar as its admissibility or 

inadmissibility is concerned. Depending on whether it permits or restricts 

contrary information, private law can be either consumer-friendly or consumer-

hostile.  

In private law and competition law, the relevant issues are discussed above all 

in the context of product testing, comparative advertising, press reviews and, 

where applicable, consumer information or consumer recommendations. The 

details cannot be discussed here.52 There were initially obstructive strategies, 

in particular in the form of the ‘right to an established and operating business’, 

but there has unmistakeably been a liberalising trend towards largely permitting 

contrary information, albeit that certain, not always clearly ascertainable legal 

 
52 cf. the very detailed account in Kübler and Schricker, Öffentliche Kritik an gewerblichen 
Erzeugnissen und beruflichen Leistungen, AcP 172, p. 177 et seq., 203 et seq.  
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restrictions are imposed. In particular, one should mention the constitutional 

case law on the effect of Article 5(1) Basic Law on the interpretation of the 

general clauses of private law. As to the admissibility of (critical) product tests, 

there is case law, at this point well-established, that holds them to be generally 

admissible, insofar as the tests are carried out by neutral bodies in an 

appropriately qualified and objective manner.53 If, however, the requirements 

relating to objectivity, neutrality and qualification are interpreted too strictly, 

this can easily create obstacles for product tests. 

As far as comparative advertising is concerned, there has admittedly been a 

change of course in the case law, following which it is always permissible 

where there are sufficient grounds for it and when it does not go beyond what 

is necessary in kind or extent.54 However, it should not be mistaken that the 

general ban of critical, comparative advertising has not been questioned, and 

that the ‘comparer’ carries the burden of proof to show there are grounds and 

that it is necessary. There are ultimately doubts as to whether competitors are 

suitable bodies to provide the consumer with contrary information.  

Consumer recommendations and the like are subject to no legal restrictions, 

insofar as they are expressed by independent bodies (inter alia consumer 

associations). However, they still have little practical significance.  

3. Countervailing Power 

Naturally, the idea of countervailing power is more controversial because it is 

concerned with counterbalancing or pushing back vendor power through 

 
53  Rebe (fn. 1), p. 76; Baumbach-Hefermehl (fn. 1), § 1 UWG fn. 313 et seq. Hartig, 
Vergleichende Warentests, 1973, p. 37 et seq.  
54 BGH, NJW 1968, 746 and 1419; GRUR 1969, 283; 1970, 422; NJW 1971, 379; also Thiedig 
(fn. 1), p. 107 et seq.  
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corresponding ‘countervailing powers’. 55  The question is unequivocally a 

matter of social policy, not of legal policy. Here too, the area covered by law 

generally, and private law in particular, is very narrow. It is essentially 

concerned with dismantling legal restraints on the formation of countervailing 

powers, insofar as one is convinced of their necessity. Again, the so-called right 

to an established and operating business plays an obstructive role; it is always 

invoked by vendors when they are not engaged in competitive struggles, but in 

general political or economic struggles, for example when consumer 

associations call for boycotts or buyers’ strikes. Here, liberal constitutional 

rights, in particular freedom of expression, including freedom to call for boycott 

(a contrario from § 26 I Act against Restraints on Competition), freedom of 

association and freedom of demonstration, reveal their significance. As a result 

of the Blinkfüer judgment of the Federal Constitutional Court, calls for boycott, 

buyers’ strikes and the like, initiated by consumer associations and trade unions, 

must in principle be regarded as permissible, insofar as they are not carried out 

with intention to compete, do not interfere excessively with legal rights of 

others and are not based on untrue claims of fact.56  

A further area of countervailing power is the creation of rights for consumer 

associations or individual consumers to bring claims on behalf of the general 

consumer interest. § 13 Ia of the Unfair Competition Act has made a first, 

admittedly modest step in this direction; it applies under two conditions: 

Following the case law of the Federal Court of Justice, a consumer association 

can only bring a claim if it not only pursues the interests of consumers 

according to its statute, but also does so in fact.57 This condition, created as a 

defence mechanism against law firms seeking to charge fees, is likely, for 

 
55 cf. Däubler, in: Duden (Ed.), Gerechtigkeit (fn. 1), p. 63; regarding environmental law, see 
Rehbinder ibid. (fn. 1), p. 102 with reference to Galbraith.  
56 BVerfG 25, 256 (264 et seq.); on the whole issue, see Kübler, Boykott gegen Presse, AfP 
1973, 405 et seq. and the critique of Lerche, p. 411 et seq. Also OLG Ffm., DB 1969, 697.  
57 BGH, NJW 1972, 1988.  
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example, also to prevent trade unions from claiming under §13 Ia Unfair 

Competition Act. Furthermore, as pointed out in the introduction, the concept 

of ‘contrary to public morals’ under § 1 Unfair Competition Act is still 

understood to be aimed at protecting competitors (extended in a socio-legal-

institutional fashion), not consumers; thus, according to the prevailing opinion, 

breaches of consumer protection norms such as, inter alia, norms of price 

marking, labelling requirements and prohibited recommended prices, do not 

give consumer associations a right of action.58  

In the current debate, it should be asked whether this right of action should be 

extended, for example in the sphere of competition law (§ 35 Act against 

Restraints on Competition) 59  and general civil law (e.g. consumer claims 

against standard terms).60 However, scepticism is called for here. Given these 

are conflicts in social and economic policy, legal claims, even extended ones, 

can only have a very limited function. Only well-functioning consumer 

associations, similar to those found in employment law, can constitute an 

effective countervailing power.  

For the same reasons it would be questionable to extend individual consumers’ 

rights to claim, for example in the sphere of misleading advertising – be it 

through a US-style class action61 or through interference with a ‘consumer 

 
58 cf. Fn. 6 and 7 above.  
59 cf. Manfred Wolf, Die Klagebefugnis der Verbände, 1971; Schricker, RabelsZ 1972, p. 323; 
Rehbinser (fn. 1), P. 178.  
60 Brandner, JZ 1973, P. 617; Eith, NJW 1974, P. 16 (not limited to consumer associations); 
critique by Reich-Tonner (fn. 20), P. 242.  
61  cf. v. Hippel, RabelsZ 1973, p. 270; das Thema war Gegenstand der Tagung für 
Rechtsvergleichung 1973 in Hamburg.  
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personality right’.62 Plurality of procedural options does not necessarily lead to 

an effective formation of countervailing power for consumers.63  

4. Protection of Individuals 

The area of private law in which consumer law truly finds its expression 

concerns the protection of individuals. By this, I mean any behaviour by a 

vendor that violates the rights and interests of individual consumers or groups 

of consumers (think interference with the freedom to enter into contracts, 

balanced distribution of risk in the most important transactions, product liability 

and legal remedies). The fact that interferences in the rights or interests of 

consumers commonly occur through collective behaviour, for example sector-

wide standard terms or design defects in a product, does not change the need to 

protect individual consumers. The collective threat to such interests demands 

collective regulation, for example through mandatory provisions in contract 

law, as suggested above, and through mandatory collective insurance funds in 

the area of product liability.64 At the same time, the question arises here as to 

whether the regulatory mechanisms of private law are still sufficient (think 

banning private letting agents and providing communal agencies).  

It should be mentioned that, especially recently, there has been intense 

legislative activity with regard to the protection of individuals. Examples 

include: the restriction of the landlord’s right to termination in the Protection 

against Termination of Residential Leaseholds Act; the mandatory regulation 

of residential letting agents in the Letting Agency Act; and the new regulation 

of jurisdiction clauses in procedural law. Other initiatives are at a highly 

 
62 cf. Burmann, WRP 1973, p. 318; rejected by BGH, JZ 1974, 105 with comments by Walz.  
63 More positively, see the assessment in Rehbinder (fn. 1), P. 130, in environmental law, 
alluding to the mixed system of social control; on jurisprudential critique of this conception, 
ultimately derived from Duguit, cf. Grimm, Solidarität als Rechtsprinzip, 1973.  
64  cf. the suggestion in Dröscher-Hingst-Schüssler, Die Produzentenhaftung, in: 
Wissenschaftliches Studium im zweiten Bildungsweg, 1973, p. 253 et seq.  
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advanced stage, for example the buyer’s right to withdraw from hire-purchase 

contracts64a and the liability of tour operators. Further areas have been judicially 

developed, in particular regarding the exclusion of liability through standard 

terms and manufacturer’s liability. In other areas, however, judges have 

hesitated to implement ideas of consumer protection in private law, for example 

in the new case law on which parties’ defences can be relied on in a financed 

hire-purchase contract (Einwendungsdurchgriff).65 

The time has come for these legislative and judicial activities to be organised 

into a closed private law system that deserves the title of ‘consumer law’ also 

in legal theory. So far, we are admittedly a long way from this stage. It would 

require exploration as to how the definition of the consumer as the ‘opponent’ 

to businesses can be legally defined. In this respect, much still remains unclear, 

as the case law on § 8 Hire-Purchase Act shows. Current attempts to clarify 

what the term ‘consumer’ is truly about are lacking: be it the definition 

‘someone who is not a trader’; be it references to a substantive need for 

protection and help, or to inexperience; or be it judicial references to the ‘little 

man’.66 Instead, one should refer to the above sociological accounts which 

assume someone to be in the position of a consumer whenever a product is 

purchased or a service is received in order to satisfy personal needs (in the 

widest sense) rather than for ‘business purposes’ (compare § 1 Unfair 

Competition Act) or by a business (§§ 1, 15, 26 II Act against Restraints on 

Competition). The economic distinction between ownership of means of 

production and ownership of consumer goods can also be of help here. 

However, the classification should not necessarily be dependent on legal status 

 
64a Meanwhile passed, in G. v. 15. 5. 1974 – BGBl. I, 1169.  
65 BGH, NJW 1973, 452, 611, 1275, 2200; see the critique of Reich-Tonner (fn. 1), p. 1148 et 
seq.  
66 cf. Reich-Tonner (fn. 1).  
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(natural or legal person, associations and the like), as the example of purchase 

of goods by a sports club shows.  

Naturally, other areas of law must also play their part in order to fully guarantee 

the protection of individuals. Procedural law has already been mentioned. In 

particular, it is important, by analogy with jurisdiction in employment law and 

with the jurisdiction of the Swedish Market Court, to find quick, cost-effective, 

simple and competent procedures in which consumer interests can also be 

legally articulated.67 

In this context, public law has great significance, for example pharmaceutical 

law (which is currently under reform), food law and, last but not least, economic 

criminal law. Given the extraordinary fragmentation of competences in this 

context, doubts may certainly be raised as to the effectiveness of public law–

based consumer protection. Private law is tangentially affected by these public 

law rules when it comes to questions of liability, for example with regard to the 

introduction of strict liability in pharmaceutical law,68 ‘protective’ laws in the 

sense of § 823 II Civil Code, or the effect of legislative prohibitions on private 

law contracts under § 134 Civil Code, for example the prohibition of extortion 

in leases (Mietwucher) in the new version of § 2a of the Economic Criminal 

Code.  

 
67 cf. Carsten, WuW 1973, p. 667 et seq.; v. Hippel (fn. 61).  
68 Referentenentwurf eines G zur Neuordnung des Arzneimittelrechts v. 12. 12. 1973, §§ 74 et 
seq.  


