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Hans von der Groeben was a member of the Commission of the European 
Communities for the period from 1958 to 1970. It was a decade that 
initially featured a European euphoric mood and the hope for a European 
federal state. For the first time since the Luxembourg Compromise of 
1966, the political borders, which the concept of sovereignty in the 
member states imposes on such an evolution, clearly appeared. In the 
subsequent 20 years, much was thought, said and written within and 
outside of the institutions about the following two questions: What 
political impulses could be possibly set by the European Communities? 
And how could their development be imagined and realised? The Single 
European Act of 1986 shows what kind of integration development can be 
expected in the near future. It shows: The agenda no longer includes the 
further development of the Communities through a strengthening of its 
institutions to a high-level, political community; the agenda rather focuses 
on the defence of the status quo of integration that was achieved by the 
Treaty of Rome, especially against the dangers that could possibly emerge 
from the Single European Act. Within the political discussion, the agenda 
is predominantly welcomed as a progress for Europe. Yet, European 
formulas have been included in the political medicine cabinet for a long 
time. They are usually very solemnly declaimed, if it is a question of 
preserving the member states’ sovereign rights. In a thorough comparative 
analysis, the former judge at the European Court of Justice (ECJ) 
Pescatore has emphasized the dangers for the Community’s constitution 
that can emerge from the Single European Act.1 This makes it all the more 
important to recall some of the decisions [10] that had a defining impact on 
the European Communities and their laws by resorting to parts of the 
Community’s history and to the political action of Hans von der Groeben.  

 
1 Die „Einheitliche Europäische Akte“ - Eine ernste Gefahr für den Gemeinsamen 

Markt, Europarecht 1986, pp. 153-169. 
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In the Community, Hans von der Groeben was responsible for the 
competition policy and the approximation of laws. From 1967 onwards, he 
also dealt with regional policy. Until 1968, Ernst Albrecht was the head of 
von der Groeben’s cabinet. His successor was Manfred Caspari. Further 
members of the cabinet were Klaus Otto Nass and Ivo Schwartz. While 
Hans von der Groeben was in office, VerLoren van Themaat led the 
General Directorate IV that was responsible for the competition policy and 
the approximation of laws. After he left office in 1968, Ernst Albrecht 
succeeded VerLoren van Themaat. In my role as special adviser of the 
European Commission for the subject areas mentioned above, I have 
advised Hans von der Groeben and cooperated with his staff members 
since 1962. Therefore the co-editors of this commemorative publication 
have asked me to recognize the work of Hans von der Groeben in light of 
my personal memories and to highlight some of the developments that 
have their origins in this time. Von der Groeben did not consider the 
competences that had been agreed in the Commission to be the limits of 
his responsibility. His contribution to the development of the Treaty of 
Rome, and to the draft of the Spaak Report in particular, made clear the 
extent of his input into in all questions that were essential for the 
development of the common market. This was true for the economic and 
monetary policy. In the context of the common agricultural policy, fixed 
exchange rates seemed to be the monetary regime that was required, if not 
standardised by the EEC Treaty. At the centre of the reflections on the 
economic and monetary regime, to which Hans Möller significantly 
contributed, was the question whether a common monetary policy was a 
precondition or a consequence of the progressing convergence of the 
economic policy in the member states. After the collapse of the Bretton 
Woods system and the introduction of flexible exchange rates in the 
member states, this question became even more important for the 
Community. 2  From a political perspective, Art. 102a of the Single 
European Act brings this discussion to a preliminary end. The wording of 
the provision is as follows: ‘In order to [11] ensure the convergence of 
economic and monetary policies which is necessary for the further 
development of the Community, Member States shall co-operate in 
accordance with the objectives of Article 104. In doing so, they shall take 
account of the experience acquired in co-operation within the framework 

 
2 For details, also with regard to the historical development, cf. Cézanne and Möller, 

Die Europäische Union als Währungsunion?, Währungspolitische Probleme der EG im 
Hinblick auf die Bewahrung des gegenwärtigen Standes der Integration und die 
Weiterentwicklung auf eine Währungsunion, in: Möglichkeiten und Grenzen einer 
Europäischen Union, vol. 5, edited by Hans von der Groeben and Hans Möller, 
especially p. 89 et seq. 
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of the European Monetary System (EMS) and in developing the ECU, and 
shall respect existing powers in this field.’ In his contribution to this 
commemorative publication, Hans Möller thoroughly explores the 
possibilities and limits of the European Monetary System (EMS).3 

Von der Groeben held a lasting interest in agricultural policy. His 
interest may be the result of his work as assessor for the Ministry for Food 
of the Third Reich in Berlin, where he was responsible for credit issues 
and debt relief in the period from 1933 to 1939. In his contribution to this 
commemorative publication, Hermann Priebe, who always participated in 
the consultations about agricultural policy, shows how certain 
developments came about, against which von der Groeben had already 
warned at an early stage within and outside of the Commission.4 

The ‘harmonious development of economic communities in the entire 
Community’, i.e. regional policy, belonged to von der Groeben’s direct 
responsibilities from 1967 on. Again, he could draw on his prior 
experiences, especially his work for the Ministry of Finances of Lower 
Saxony, where he was in charge of the settlement of refugees and housing 
in the period from 1945 to 1952. Manfred Caspari presents the 
development of aid policy in the Community in detail.5 

Against this background, the importance that von der Groeben placed 
on incorporating competition policy and the approximation of laws into the 
general economic policy and the process of integration becomes clear. The 
interpretation and use of the provisions of the EEC Treaty, which are 
similar to general clauses, continuously led to legally and economically 
uncharted territory. It was a question of breathing life into the economic 
constitution of the EEC Treaty. The discussions with the civil servants of 
the Directorate General, with the experts from the member states, the 
debates within the different working groups [12] and, last but not least, the 
evening chats were all dominated by the effort to ensure that the individual 
measures and decisions were made on the basis of a scientifically secure 
base and could thus be standardised. It was von der Groeben who 
repeatedly questioned a premature and comfortable consensus and who 
made the restlessness of doubt to our constant companion.  

After leaving the Commission in 1970, von der Groeben approached the 
questions of the European integration both in a scientific and literary way. 
The fruits of this work are his numerous publications. The working group 
on objectives and methods of the European integration, which von der 
Groeben and the author led in the Centre for Interdisciplinary Research at 

 
3 Cf. this publication, p.249 et seq. 
4 Cf. this publication, p.315 et seq. 
5 Cf. this publication, p.69 et seq. 



 Ernst-Joachim Mestmäcker, Ordnungspolitik für Europa 1814 

Bielefeld University, readdressed the questions that had prevailed in the 
time of active politics. The working group, to which the majority of the 
authors of this commemorative publication belong, aimed to find relations 
between objectives and means for the further development of the European 
Community by resorting to former experiences.6 Hans von der Groeben 
and Hans Möller managed the second Bielefeld working group that was 
dedicated to the ‘possibilities and limits of a European Union’.7 It was 
under the direction of von der Groeben and Hans Peter Schwarz that the 
history of European integration was written.8 In light of the quoted works 
at hand, it is not my intention to summarize them in order to draw a 
conclusion with regard to the political and scientific promotion of the 
integration of Europe by von der Groeben. By focusing on the political 
fields with which von der Groeben was entrusted, the author instead 
attempts to show which questions had to be resolved at the beginning of 
the European integration process and in which way these decisions had a 
[13] lasting effect. In this context, it is irrelevant to even describe the 
basics of the decision practice of both the EC Commission and the ECJ. 
European competition law has developed into an autonomous field of law 
that features a high degree of legislative and case-based differentiation. 
The author will rather try to highlight the options faced by European 
competition policy at the beginning of the European integration project. He 
will furthermore focus on how the relations were with regard to the 
remaining Community policies and how they developed afterwards.  

 

 
6  Von der Groeben/Mestmäcker (eds.), Ziele und Methoden der europäischen 

Integration, 1972. 
7  Vol. 1: von der Groeben/Hrbek/Schneider/Möller, Die Europäische Union als 

Prozeß, 1980; vol. 2: Report of the specialised working group ‘Verteilung der 
wirtschaftlichen Kräfte im Raum’, direction: Horst Zimmermann, 1976; vol. 3: Reports 
of the specialised working groups ‘Transnationale Kooperation, Steuerharmonisierung’, 
direction: Ulrich Immenga und Norbert Andel, 1976; vol. 4: Roland Lindner, 
Europäische Politik für Forschung und Entwicklung, 1977; vol. 5: Wolfgang Cézanne/ 
Hans Möller, Die Europäische Union als Währungsunion?, 1979; vol. 6: Report of the 
working group ‘Die agrarwirtschaftliche Integration Europas’, direction: Hermann 
Priebe, 1979; special vol.: von der Groeben, Die Erweiterung der Europäischen 
Gemeinschaft durch Beitritt der Länder Griechenland, Spanien und Portugal, 1979. 

8 Hanns Jürgen Küsters, Die Gründung der Europäischen Wirtschaftsgemeinschaft, 
1982; Peter Weilemann, Die Anfänge der Europäischen Atomgemeinschaft, Zur 
Gründungsgeschichte von Euratom von 1955-1957 (1983); von der Groeben, 
Aufbaujahre der Europäischen Gemeinschaft, 1982. 



 Ernst-Joachim Mestmäcker, Ordnungspolitik für Europa 1815 

I. The Treaty of Rome as market economy system with constitutional 
character  

1. Foundations 

The legitimation of the institutions of the EC is based on the Treaty of 
Rome. The legislative, administrative and judicial competences, which 
were transferred to the Council, the Commission, the Court and the 
Parliament, are based on international law. They were included in the legal 
order and constitution of the member states by ratification. The powers of 
co-determination of the directly elected European Parliament are so 
rudimentary that they are not appropriate to democratically legitimate the 
policies of the Community institutions. The new version of Article 149, 
which was introduced by the Single European Act, will not change this 
situation. The quite complicated procedure that shall apply to the 
legislation of the Council in relation to the European Parliament and the 
Commission does not concern the final decision of the member states’ 
representatives in the Council. This part of the constitutional structure of 
the Community clearly demonstrates the limits for a further development 
towards an economic and monetary union. Yet, the Treaty of Rome has 
defined binding principles that are crucial for the creation and the 
functioning of the common market. This market is based on the guarantee 
of the free movement of goods, the freedom of establishment, the freedom 
of movement and the freedom of services and capital. The cross-border 
competition that emerges as the consequence of the opening of the markets 
is not left to its own devices. Yet it is not businesses, steering committees 
legitimated by society or member states that are in charge of it; according 
to the Treaty, it is the [14] Community institutions that are obliged to 
develop a system of undistorted competition. As early as in the Grundig-
Consten case, the ECJ emphasized that the EEC Treaty has created a 
‘Community competition policy’. 9 The link between the system of 
undistorted competition and the guarantee of the four freedoms also 
corresponds to established ECJ case law: ‘Articles 2 and 3 of the Treaty set 
out to establish a market characterized by the free movement of goods 
where the terms of competition are not distorted. That objective is secured 
inter alia by Article 30 et seq. prohibiting restrictions on intra-community 
trade, to which reference was made during the proceedings before the 
court, and by Article 85 et seq. on the rules on competition, which it is 
appropriate to consider first.’10 

 
9 Cases 56 and 58/64 Grundig-Consten v. Commission, [1966] ECR 322, 344. 
10 Case 229/83 Leclerc v. Au Blé Vert, [1985] ECR 1, 30. 
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The realisation of the Community’s competition regime requires the 
primacy of Community law over national law. The question of the relation 
between Community law and national law, which is essential for the 
Community’s legal order, accompanied the discussions about European 
competition policy from the outset. Art. 87(2)(e) leaves the question open 
by authorising the adoption of rules which determine the relation between 
national rules, on the one hand, and rules included in that article or 
adopted under that article. Within the Commission there was a lively 
discussion about the opinion according to which national law was replaced 
by Community law within its scope. This stance seemed to be supported by 
drawing a parallel to the federal constitution of the Federal Republic of 
Germany and its rule of concurrent legislation (Art. 72 Basic Law). With 
regard to the competition policy, this would have entailed the consequence 
that national anti-trust law did not apply to competition restrictions that 
could affect the trade between member states. Yet, it was obvious that it 
was neither practically possible nor politically desirable to replace national 
law by the abstract scope of Community law. According to a concept that 
had been particularly developed for competition rules and that was 
widespread in literature, the so-called ‘double barrier theory’ should apply 
to the relationship between Community law and national law. It was 
supposed to justify the legal independence of Community law and national 
law and thus result in the fact that the [14] respectively stricter legal 
consequence effectively prevailed. The analysis of the parallel legal 
question in early American constitutional history led to the thesis that 
Community law and national law principally apply in parallel. Yet, 
Community law prevails if, on a case-by-case-basis, there is a conflict with 
national law.11 This view, of which the author is an advocate, prevailed in 
the discussions within the Commission and was also shared by the Legal 
Service before the ECJ. The famous decision of 13 February 1969 set the 
basic rules with regard to the primacy of Community law over national law 
that are relevant to this day: ‘The EEC Treaty has established its own 
system of law, integrated into the legal systems of the member states, and 
which must be applied by their courts. It would be contrary to the nature of 
such a system to allow member states to introduce or to retain measures 
capable of prejudicing the practical effectiveness of the Treaty. The 
binding force of the Treaty and of measures taken in application of it must 

 
11 Mestmäcker, Die Wettbewerbsregeln des EWG-Vertrages im nationalen Recht - 

Eine Kritik der Zweischrankentheorie, in: Hoppmann/Mestmäcker, Wettbewerb als 
Aufgabe. Nach zehn Jahren Gesetz gegen Wettbewerbsbeschränkungen, 1968, p. 567, 
p.605; for more details see the author’s book that is dedicated to Hans von der Groeben: 
Die Vermittlung von europäischem und nationalem Recht im System unverfälschten 
Wettbewerbs, 1969. 
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not differ from one state to another as a result of internal measures lest the 
functioning of the Community system should be impeded and the 
achievement of the aims of the Treaty placed in peril. Consequently, 
conflicts between the rules of the Community and national rules must be 
resolved by applying the principle that Community law takes 
precedence.’ 12  On this basis, the Court has also developed the further 
reaching principle according to which the member states are not authorized 
to introduce or maintain in force measures, even of a legislative nature, 
which may render ineffective the competition rules that applicable to 
undertakings.13 
[16] 

2. Economic-political neutrality of the Treaty of Rome? 

The overview of the position of the competition regime within the system 
of the EEC Treaty shows that, in accordance with von der Groeben’s 
former statements, it is justified to talk about an economic constitution of 
the EEC Treaty, which is characterised by the principles of market 
economy. 14  In his contribution to this commemorative publication, 
VerLoren van Themaat contradicts this view on the grounds of the 
literature in the Benelux states and by referring to the ECJ’s case law. He 
argues that, in light of the German discussion about the economic 
constitution, it should be presumed that, from an economic-political 
perspective, the EEC Treaty was neutral: the relationship between market 
and intervention was not determined.15 The Community institutions would 
be, within the limits of discretion, free to decide on the link between 
market and intervention. Apart from the guarantee of competition and 
economic freedoms, the values of equality and solidarity would require the 
same importance. The contribution features the sober scepticism with 

 
12 Case 14/68 Wilhelm v. Bundeskartellamt, [1969] ECR 1, 14.  
13 Case 229/83 Leclerc v. Au Blé Vert, [1985] ECR 17, 31. 
14 Most recently on the relation of the Community institutions to the market economy 

system, excluding competences in a state-controlled or planned economy von der 
Groeben, Der Gemeinsame Markt als Kern und Motor der Europäischen Gemeinschaft, 
in: Europa ringt um seine Wirtschaftsverfassung, liber amicorum on the occasion of the 
60th birthday of Dr. Karl-Heinz Narjes, 30 January 1984, pp. 19-59. 

15  In this volume below p. 425 et seq.; VerLoren van Themaat thus reflects on 
thoughts that he developed on the basis of a comprehensive analysis of the legal, basic 
principles of a world economic order: The Changing Structure of World Economic Law, 
1980. This contribution will not be discussed here. However, cf. Mestmäcker, 
Rechtsfragen einer Ordnung der Weltwirtschaft, in: Internationales Privatrecht - 
Internationales Wirtschaftsrecht. Referate eines Symposiums der Alexander von 
Humboldt-Stiftung vom 26.-30. September 1983 in Ludwigsburg, edited by Wolfgang 
Holl and Ulrich Klinke, 1985, pp. 25-36. 
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which VerLoren van Themaat, in his role as director-general, approached 
the discussion about the fundamental issues of the European integration in 
order to ‘advance’ the requirements of practical politics and 
administration. In the present context, however, we seem to have 
exceptionally swapped roles.  
 The definition of an economic constitution does not emerge from 
general moral concepts about the relation of freedom, equality and 
fraternity. Furthermore, it does not consist solely of the ‘social market 
economy’ in the German sense of the term, which VerLoren van Themaat, 
in contrast to the EEC Treaty, considers to be characterised by the central 
role of competition [17]. A distinction must be drawn between the 
economic constitution in a formal and in a substantive sense. The 
discussion about the economic-political neutrality of the Basic Law that 
was launched by VerLoren van Themaat, does not help one to understand 
the EEC Treaty. It is predominantly self-explanatory with regard to the 
contrast between the Weimar Constitution and the Basic Law. In its fifth 
section, the Weimar Constitution regulated ‘the economic life’. In the 
German Basic Law, special rules for the ‘fair organisation of economic 
life’ (Art. 151 of the Weimar Constitution) do not exist. In any case, the 
Basic Law does not contain an economic constitution in the formal sense 
of the term. The same laws that deal with the control of the economic 
process or regulate circumstances due to their importance for the economic 
process also determine the principles that apply to the economic system. 
The constitution, and the economically-significant fundamental rights in 
particular, determine the economic principles that are, from a technical 
point of view, at constitutional level. The Treaty of Rome does have the 
sole objective of ‘establishing a common market and progressively 
approximating the economic policies of Member States’ (Art. 2). It is 
established practice to speak of the Treaty of Rome as a constitutional 
document, since, by means of institutions and legally binding rules, it 
created an order for the establishment of a common market and the 
approximation of the economic policies in the member states. Since the 
Treaty of Rome establishes an economic community, it is justifiable to 
speak of an economic constitution. The content of this economic 
constitution is based on the rules of the EEC Treaty and their binding 
interpretation by the ECJ. The rules of the EEC Treaty are undoubtedly 
based on moral concepts. Yet, it does not seem appropriate to pursue a 
discussion on whether these moral concepts can justify speaking of a 
‘pure’ or ‘mixed’ economic constitution. Advocates of VerLoren van 
Themaat’s theory, according to which it is not correct to speak of a free-
market economic constitution, justify their view by referring to the 
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principles of equality and solidarity that compete with competition. 
Certainly, it is true that the agricultural policy or the market orders 
according to the ECSC Treaty, that were quoted in this context, cannot be 
classified as market economy. It can be left open whether these examples 
serve to strengthen one’s trust in solidarity and equality as binding 
guidelines of the economic policy. It is sufficient to point out that the rules 
applicable to agriculture in the EEC Treaty [18] and to steel in the ECSC 
Treaty are different to the rules on the establishment of the common 
market. It is correct that the ECJ has barely restricted the discretion of the 
Community institutions in these fields. You may wonder whether it was 
inevitable for the court to apply ‘judicial restraint’ to the point that the 
agricultural market orders financially collapsed due to their economic 
absurdity. Here it is true that the control of the measures of Community 
institutions is restricted to the adherence to procedural rules and the abuse 
of discretion. 16  It is, however, a completely different question to ask 
whether the moral concepts, on which agricultural policy is founded, can 
be standardized in a way that makes them transferable to the remaining 
policy areas. This is not a question of conflicting moral concepts, but a 
question of normative content. VerLoren van Themaat is of the opinion 
that while the guarantees of the EEC Treaty are binding for the member 
states, they are not mandatory for the Community institutions when it 
comes to the development of Community policies. The differences should 
not be underestimated. The directly applicable provisions of the EEC 
Treaty, that are addressed to the respective state, are of primarily 
prohibitive character in relation to the member states. In relation to the 
Community institutions, they often have an authorizing effect. But the 
guarantee of fundamental freedoms is also binding for the Community 
institutions in the exercise of their legislative powers. Advocate General 
Caporti considers the principle to be clear. On the occasion of the 
examination of a Council regulation, he states as follows: ‘From the point 
of view of the obstacles which the measure in question might possibly 
create for trade within the Community, the test of its validity is constituted 
by Article 30 et seq. of the EEC Treaty. These provisions are addressed to 
the States; however, their fundamental principle – I refer to the prohibition 
on quantitative restrictions and measures having an equivalent effect – no 
doubt also binds the Community institutions in the adoption of measures 
which have repercussions on trade.’ 17  In conformity with the above, 

 
16 Im einzelnen dazu Boest, Die Agrarmärkte im Recht der EWG, 1984, besonders S. 

150 ff.; auch v. Hippel, EG-Agrarpolitik; Reform oder Elend ohne Ende?, Zeitschrift für 
Rechtspolitik 1986, S. 277-282. 

17 Joined Opinion of 13 December 1978, Yoshida, case 34/78, ECR 147/48.  
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Advocate General Rozes states: “In my view, the adoption of a directive 
does not mean that reference need no longer be made to the Treaty when it 
is necessary to assess the validity of a national provision in relation to 
Community law. The reason is simple, perhaps obvious. As Mr Advocate 
General Capotorti also observed, the principles laid down in the Treaty, in 
particular the prohibition on quantitative restrictions and measures having 
an equivalent effect in trade within the Community, ‘no doubt . . . bind the 
Community institutions in the adoption of measures which have 
repercussions on trade’. I consider that the principle that the rules laid 
down in the Treaty take precedence over directives applies as much to 
Article 36 as it does to Article 34. Recourse to Article 36 ceases to be 
justified in the sphere covered by a directive only in so far as the 
provisions of the directive adhere to the criteria imposed by the article, in 
particular by the second sentence thereof.”18 The questions discussed are 
directly linked with the legitimation of the Community institutions. As 
Verloren van Themaat rightly states, the institutions suffer from a lack of 
democratic legitimacy. Certainly, the freedom of discretion of 
democratically legitimated Community institutions will become more 
significant in the further development of Community law than it is today. 
In light of the present structure of the Community, I am certain that the 
institutions are subject to the Treaty’s provisions and the Community’s 
purposes. It is only within these limits that the member states have 
transferred their sovereign rights to the Community. Therefore, it is only 
within these limits that the ECJ, as Werner von Simson’s contribution to 
this commemorative publication clearly shows, 19 is able to contribute to 
the Community’s evolution by developing law further. In the first 
Bielefeld working group, this thought was described as ‘normative-
functional legitimation of the European Communities’: ‘In contrast, the 
institutions of the Community exert functionally limited, yet sovereign, 
powers. The possibility to create a directly binding effect in the legislative, 
judicial and administrative fields distinguishes the Community from any 
other international organisation. Yet, the limitation of these powers to 
determined functions, which are stipulated in the EEC Treaty, 
distinguishes the Community from a state. Thus the procedure, in which 
the Community identifies the objectives of its actions and the instruments 
to realise them, cannot be sufficiently assessed either by international or by 
constitutional law. The problem is [20] not only of a technical nature. 
Apart from the organisation of the Community institutions in relation to 
the member states and the citizens, there is also the constitutional-political, 

 
18 Joined Opinion of 10 February 1983, Interhuiles, case 172/82, ECR 571. 
19 Cf. this publication, p.391 et seq. 
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fundamental question of how the exercise of official authority can be 
legitimated on the Community level. The Community’s actions must be 
legitimised on a normative level (i.e. on the basis of the Treaty), on a 
functional level (i.e. according to the systematic contexts of its task) and 
on a political level (i.e. by exploiting a competency that is at its 
discretion).’20 At this stage it may be helpful to create the link between the 
EEC Treaty and the theories that focus on the economic order from the 
perspective of latter. From the outset, the European Communities were 
faced with the complaint that, beyond the Federal Republic of Germany, 
nobody knew the concept of Ordnungspolitik. This is even more 
remarkable in light of the fact that the establishment of the European 
Communities as economic communities, which are based on legal 
provisions, would not have been possible without the theory of economic 
orders. This applies both when dealing with established concepts of 
liberalism and of socialism: The economic freedoms do not establish a 
system by themselves, but they are by their nature not inconsistent with 
equality and solidarity. According to Walter Eucken, open markets, which 
are legally guaranteed, belong to the constituting principles of an economic 
order; the fight against, and the control of, public and private monopolies 
are part of the regulating principles; the consideration of the 
interdependence of orders, i.e. the consideration of the effects that the 
respective fields, which do not follow the law of supply and demand, have 
on the competition regime, belongs to the complementing politics of 
procedural and welfare policies. 21  As Franz Böhm has shown, these 
relations, that are first of all economically justified, gain legal significance 
depending on the design of the legal and economic order.22 The first draft 
plan of a European integration project, which is determined by market-
economic principles, can be found in a report that was issued on the 24. 4. 
1953 by the Scientific Advisory Committee at the Federal Ministry of 
Economics. The key sentence says as follows: ‘Europe’s integration 
requires the [21] creation of a European internal market. The bigger the 
internal market, the bigger the advantages of integration’.23 As the civil 
servant in the Federal Ministry of Economics responsible for the issue of 
European integration, von der Groeben had participated in the discussion 
about the report that prepared for the abandonment of the interventionist 

 
20 von der Groeben/Mestmäcker, Ziele und Methoden der europäischen Integration, 

1972, p. 14. 
21 Eucken, Grundsätze der Wirtschaftspolitik, 1952, p. 254 et seq. 
22 Wettbewerb und Monopolkampf, 1933, cf. especially p. 337 et seq. with regard to 

the relation between the Weimar Constitution and the legal constitution of the free 
transport economy. 

23 Omnibus volume of the reports from1948 to 1972, p. 180. 
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concepts of the ECSC Treaty.  The conclusions for the common market 
and the system of undistorted competition were set down in the Spaak 
Report.  

It is not the purpose of the theory of economic orders to deny conflicts 
that are caused by diverging moral concepts; neither does it claim to 
determine moral concepts. But the theory of economic orders can 
contribute to understanding the political and economic importance that is 
linked to the choice between different kinds of orders. And it can facilitate 
the specification of rules that are clearly directed towards the realisation of 
a certain type of economic order.  

II. The Internal Market 

The link between competition policy, approximation of laws and the area 
that we describe today as ‘completion of the single market’ emerged from 
the responsibility of the Directorate General IV for the legal harmonisation 
according to Article 100. In 1964, Von der Groeben described the creation 
of conditions analogous to those of an internal market as the objective of 
the common market.24 The ECJ develops a similar definition: ‘The concept 
of a common market as defined by the court in a consistent line of 
decisions involves the elimination of all obstacles to intra-community trade 
in order to merge the national markets into a single market bringing about 
conditions as close as possible to those of a genuine internal market.’25 In 
practice, the Commission was soon faced with the extraordinary 
difficulties arising from its attempts to harmonise national trade obstacles 
and standards that were subject to quick technical and commercial [22] 
change. Ivo Schwartz’s comprehensive contribution about legal 
harmonisation shows that, from the outset, it was discussed whether it was 
possible to achieve the mutual recognition of the authorisation and security 
provisions that apply in the member states without recourse to general 
harmonisation. 26  This thought, which von der Groeben repeatedly 
questioned, seemed to contradict the understanding of the commonality of 
the market and the necessity of uniform competitive conditions. Yet, the 
ECJ’s Cassis-de-Dijon decision represented a decisive turning point. 
According to the decision, any good that was legally placed on the market 

 
24 Aufgaben der Wettbewerbspolitik im Gemeinsamen Markt und in der atlantischen 

Partnerschaft, 1964, in:von der Groeben, Europa - Plan und Wirklichkeit, 1967, p. 178. 
25  Case 15/81 Schul, [1982] ECR 1409, 1431/32; also quoted by VerLoren van 

Themaat, l.c., p. 429. 
26 Cf. this publication, p.333, p.352. 
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of a member state can freely circulate on the common market, unless 
compulsory legal regulations relating to the effectiveness of fiscal 
supervision, the protection of public health, the fairness of commercial 
transactions and the defence of the consumer require otherwise. 27  This 
principle, the importance of which for the completion of the common 
market can barely be overestimated, was included by the Commission in 
the White Paper called ‘Completing the Internal Market’ and approved by 
the European Council on the 28/29 June 1985. 28  Immediately after the 
ECJ’s decision, the Commission proclaimed the realisation of the 
following principle: ‘If a product is lawfully manufactured and marketed in 
one Member State, there is no reason why it should not be sold freely 
throughout the Community. Indeed, the objectives of national legislation, 
such as the protection of human health and life and of the environment, are 
more often than not identical. It follows that the rules and controls 
developed to achieve those objectives, although they may take different 
forms, essentially come down to the same thing, and so should normally be 
accorded recognition in all Member States, not forgetting the possibilities 
of cooperation between national authorities. What is true for goods, is also 
true for services and for people.’29 In a report on the Commission’s White 
Paper of February 1986, the Advisory Committee at the Federal Ministry 
of Economics adopted this claim and requested that certain, common 
minimum standards would only apply in cases where they are 
indispensable for the [23] protection of health and environment.30 In his 
contribution to this commemorative publication, Ulrich Everling deals in 
detail with the special features that apply to services and the freedom of 
establishment.31 

In its new Article 8 a, the Single European Act stipulates that the 
Community shall adopt measures with the aim of progressively 
establishing the internal market over a period expiring on the 31 December 
1992 ‘without prejudice to the other provisions of this Treaty’. The 
relation between the internal market that is defined above and the Common 
Market that is stipulated by the Treaty of Rome will lead to major 
difficulties of interpretation. Here it is only a question of pointing out an 
important addition to the provisions on the approximation of laws that can 
be found in the new Article 100 a. An improvement seems to be that the 
approximation of provisions can no longer only be realised by directives, 

 
27 Case 120/78 Rewe, [1979] ECR 649, 664. 
28 Com. (85/310) final 14. 6. 1985. 
29 Ibit. recital 58. 
30  Federal Minister for Economic Affairs, study series 51, Opinion on the 

Commission’s White Paper, report of the Advisory Board at the Ministry for Economics.  
31 Cf. this publication, p.111 et seq. 
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but by any ‘measure’. This term includes regulations in particular. The 
differences between Community law that applies directly and national law 
that was approximated by a directive make it indeed seem imperative to 
provide the community institutions with a choice, based on the 
requirements of the field being regulated. Yet, this improvement is revoked 
by the ‘declarations’ that accompany the Single European Act, the legal 
importance of which is open. With regard to Article 100 a, it is declared in 
particular: “In its proposals pursuant to Article 100a(1) the Commission 
shall give precedence to the use of the instrument of a directive if 
harmonisation involves the amendment of legislative provisions in one or 
more Member States”. If the Commission adheres to this declaration – this 
is politically indispensable, if only because of the Council’s decision-
making power – the practice with regard to directives will only be able to 
change in the rare cases in which the approximation in all member states 
exclusively refers to administrative provisions.  

It is also considered as an improvement that the Council can act by a 
qualified majority in the cases of Article 100 a. Yet, this improvement is 
revoked as well. If the Council adopts a harmonisation measure by 
qualified majority, this triggers a right of the member states to make a 
reservation.   

 [24] It applies where a member state deems it necessary to apply 
national provisions ‘on grounds of major needs referred to in Article 36, or 
relating to protection of the environment or the working environment’. The 
Commission must be informed of these provisions. The Commission shall 
confirm the provisions involved after having verified that they are not a 
means of arbitrary discrimination or a disguised restriction on trade 
between member states. The Commission or any member state may bring 
the matter directly before the ECJ, by way of derogation from the 
procedure laid down in Articles 169 and 170, if it considers that another 
member state is making improper use of the powers provided for in 
Article100a.   

The new provision could put the status quo of the completion of the 
common market at risk. The exemptions of Article 36, that the ECJ 
interpreted strictly in a consistent line of decisions, are complemented by 
two highly indefinite facts, namely by the ‘working environment’ and ‘the 
protection of the environment’. If the term ‘working environment’ were 
understood as the maintaining of employment, this would pave the way for 
protectionism. The revision of the protection of the law is equally 
important. If a member state uses its power, which would not be 
predictable from an ex ante perspective, to apply national provisions (its 
reservation right), this seems to suspend the direct application of the 



 Ernst-Joachim Mestmäcker, Ordnungspolitik für Europa 1825 

justiciable provisions of the EEC Treaty. The right of action is only 
stipulated for the Commission and the member states, while the citizen’s 
right of action before a member state’s court is missing. The new provision 
leads to a potentially fatal conflict of interest in the Council. The 
harmonisation measures, which were adopted by qualified majority, enable 
the member states to withstand the direct application of the EEC Treaty’s 
provisions. Thus, it becomes possible in important areas to suspend what 
has been, to this day, the most efficient, decentralised application of 
Community law, and one, which is independent from considerations of 
expedience. This risk is amplified by Article 100 a(5). According to this 
provision, the harmonisation measures can ‘in appropriate cases’ include a 
safeguard clause authorizing the member states to take, for one or more of 
the non-economic reasons referred to in Article 36, provisional measures. 
These measures shall be subject to a Community control procedure. There 
are no details mentioned with regard to the procedure. Again, the direct 
application of the Community law seems to be placed at the disposal of the 
member states in order to prevent the citizens from bringing a matter 
directly before the ECJ in the procedure stipulated in Article 177.  

The possibility of recognizing the provisions that are in force in a 
member state [25] as being equivalent to those applying in another member 
state, as provided for in Article 100 b, is subject to the same reservations 
as the harmonisation provision in Article 100 a. Therefore the same 
objections apply.  

The second part of the Single European Act changes the Treaty 
establishing the European Communities and therefore becomes part of the 
latter. Against this background, a thorough examination will be necessary 
to assess the degree to which the Single European Act curbs the rights that 
citizens had already obtained in the member states. Glaesner assumes that 
a control by way of preliminary ruling remains possible if, in a legal 
dispute before a national court, the question of whether a measure taken by 
a member state under Article 100 a(4) is compatible with the Treaty, has 
an impact on the outcome of the case.32 Yet, Glaesner does not explain the 
relation to the control procedure that is carried out by the Commission. 
Certainly, the extension of the exemptions of Article 36 by ‘working 
environment’ and ‘protection of the environment’ remains unaffected as 
well.  

 

 
32  Die Einheitliche Europäische Akte, Europarecht 1986, p. 119, 136. Insofar 

consistent Steindorff, Gemeinsamer Markt als Binnenmarkt, ZHR 150 (1986), p. 687, 
700, who emphasizes that the direct application of the Articles 30 and 59 is only 
suspended, after a measure according to Article 100a has been adopted.  



 Ernst-Joachim Mestmäcker, Ordnungspolitik für Europa 1826 

A comparison between the Single European Act and the Treaty of Rome 
shows the regression from the clear, legal language of a constitutional 
legislator to the jargon of diplomatic conference communiqués. There is 
barely an allegedly mandatory new provision that is not politically 
questioned by complementary declarations – there are 18 declarations all 
together.  

Joseph H. H. Weiler pointed out the political link between the direct 
application of justiciable provisions of the EEC Treaty and the principle of 
unanimity in the Council of ministers.33 The vigorous, legal effect of the 
Community law requires the member states’ political control over the 
legislation in the Community. The real contribution of the European 
Communities to the world’s political culture would lie in this combination. 
However, the Single European Act, which Weiler quotes as a proof for his 
interpretation, highlights another, equally significant question. The 
question is under which conditions the member states are permanently 
prepared to accept [26] the Community law as a limitation to their 
sovereignty. As experience has already shown, agreement on constitutions 
of the kind of the EEC Treaty requires that the participants do not know in 
which way their own interests will be affected by those rules in the future. 
Yet, the political viability of a constitution is reflected in the readiness to 
also accept its rules, when the ‘veil of ignorance’ – to speak in the words 
of John Rawls – is torn apart. The Single European Act shows that the 
member states’ intention is not focused on the strengthening of a 
constitution, but on the preservation of their sovereignty.  

 
 

 
33  The Future of the European Community in the Light of the American Federal 

Experience, Veröffentlichungen der Deutsch-Amerikanischen Juristen-Vereinigung e. V., 
issue 6, 1986. 

 


