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Chapter V. Interpretation 

1. Rationality and Responsibility 

[116] The nexus of discussion as to possibilities and ways of rationalising the 

determination of the law, in the sense of non-subjective expressions of opinion, 

is interpretation. We put our trust in interpretation as the way to understand and 

make understandable prescribed but not mechanically applicable norms; on all 

sides, if in different ways, we hope to use interpretation to make the application 

of law transparent and rational. It is equally central for those who consider the 

application of law to be merely a matter of following norms and, if need be, a 

shared task of determination in individual cases; and for those with a less 

hierarchical view of the determination of law, according to which norms arise 

through a combination of legislative and judicial power. In any case, ‘the law’ 

is in many respects unclear or incomplete as a mechanical code, and relies on 

feedback from the process of application. 

In both conceptions, doctrine plays a key role. The application of law must put 

concepts and terminology in the foreground as a guarantee of the functionality 

of the system. The efficiency of legislative instructions depends solely on it, 

not only semantically and structurally, but also to insulate the autonomy of 

legal decisions against complex social expectations, whereby there is 

'absorption' of expectations that, legally speaking, must be disappointed. For 

this reason, Luhmann advocates a purely doctrinal application of law and draws 

on functional analytical sociology for a new method of interpretation, one that 



frees lawyers from being bound by traditional conceptions and instead allows 

new alternatives and functionally equivalent ways of resolving conflicts to be 

found.1 The question arises, however, as to whether a sociological view that 

does not rely on value judgements can actually say what a 'functional 

equivalent' to existing solutions could and should be. Recourse to extra-

systemic regulatory goals and pre-doctrinal understandings are illogically 

excluded – illogically because the feedback that is required for the autonomy 

of the system cannot be conceived of without acknowledging the 'absorbed' 

conceptions in the legislative [117] scheme or making critical distinctions and 

modifications in that scheme. 

For the opposing conception of legal decision-making in the determination of 

law, the system is only provisionally and heuristically 'autonomous' in the 

sense that it selectively reduces complexity. The lawyer to whom 'looking 

behind the scenes' of a decision of legal policy is not 'forbidden',2 but rather 

required, is forced on the one hand to use highly abstract legal conceptions and 

doctrine, but on the other hand to understand cases she is confronted with not 

through reduction to a formalistic perspective, but fruitfully in terms of values. 

Even in this conception of legal decision-making, the danger of instrumental 

legal thought remains, insofar as the guidance of this shared control of legal 

policy operates through fictions, as in appeals to ‘following the legislation' 

(Gesetzestreue) or 'establishment of a supra-personal reasonableness’ 

(Bewährung einer überpersönlichen Vernunft), or in ideological submission to 

a political agenda. Regardless of what conception is followed, the ‘unrestricted 

interpretation’ allowed by rationally uncontrolled determination of law can 

lead to a deformation of aims, indeed to the complete perversion of law and its 

 
1 Funktionale Methode und juristische Entscheidung, AöR 91 (1969) pp. 1 et seqq. 
2 N. Luhmann, op. cit., p. 17 [Grundrechte als Institution, 1965, cited on p. 35, note 4]. 



own premises.3 The feasibility of this more comprehensive conception of 

interpretation thus depends on identifying rational ties of judicial 

preconceptions to non-manipulable postulates of justice. Without this, any 

theory that advocates an interpretation that is ‘objective’, and not bound to the 

historical will of the legislature, would be guilty of unleashing instrumental 

legal reasoning. 

In the course of our observations, sufficient evidence has been shown for the 

necessity and ubiquity of judicial recourse to systemically acceptable criteria 

of justice, recourse that is free from appeals to supposedly mandatory doctrines 

and to the historical unfolding of the meaning of rules supposedly legitimized 

by the ‘zeitgeist’. This critical stance on the correctness of legal arguments is 

justified by the role of the judiciary as mediators between legal norms and 

social conflicts. Such a mediatory role postulates that interpretation be 

objective vis-à-vis both sides. The interpreter must find law with the help of 

regulatory models that are not to be understood as commands, but as 

instructions for the update of a regulatory goal, a regulatory goal that can be 

tied into and embedded in countless other related regulatory contexts. On this 

account, the real object of interpretation presents itself as the ratio legis 

(‘reason for the law’), which the applier of law not only ‘understands better’ 

than the historical legislator, but which alone makes the historical content of 

the norm reasonable [118] and understandable in the first place.4 In making the 

content of a norm understandable and rational, one must have recourse not only 

to the unhistorical rationality of the text, but also to the consensus on the 

reasonableness of value judgements of both judges and those affected by the 

law. 

 
3 See Bernd Rüthers, Die unbegrenzte Auslegung. Zum Wandel der Privatrechtsordnung im 
Nationalsozialismus, 1968. 
4 See Grundsatz und Norm, pp. 257 et seqq. 



Taking such consensus into account is an essential part of the interpretive act, 

which must make the text and the regulatory model drawn from it convincing, 

even where a consensus between those affected by the norm and the historical 

legislator did not previously exist. It is the common perspective of those 

affected by a norm that lies at the core of the so-called preconception 

(Vorverständnis), which, beyond the circle of historicity, bases problems of 

truth on recognised reasonableness and all the prejudices of the time in a 

process of value judgments embedded in its own historical time. Initially, these 

preconceptions can indeed be seen as unproblematic, manifesting themselves 

in generally accessible conceptions of the regulatory need and the regulatory 

alternatives, and above all in the normative tendency of the solution evidently 

‘intended’ by the legislature, as the so-called ratio legis. These preconceptions 

become problematic, however, as soon as a case shows legislation’s 

unequivocal ratio to be questionable, and to be more intertwined in other 

regulatory contexts than was originally apparent. At this more sophisticated 

level of enquiry, further aspects of these preconceptions rise to the surface, 

from all possible linguistic and sociological elements of possible perspectives, 

in particular having regard to those criteria whose relevance only becomes 

apparent when considering alternative possibilities of solutions. 

This does not, however, exhaust the need for penetration beyond the 

understanding of legislation to the general understanding of justice. Technical 

preconceptions become problematic when models created by legal doctrine are 

subjected to tests of ‘usefulness’ in every event of doubt and decision, and the 

choice of possible interpretations is selectively (or even purposefully) guided. 

In this first and most important stage of the interpretive process, the conflicts 

of interests are not yet clearly reduced to the criteria of systemic rationality, 

which demand, or at least allow, the underlying (legally irrelevant) aspects of 

the conflict to be ‘absorbed’ through necessity and logical consistency. 



To a certain extent, both the legislation and prejudices do not fully absorb all 

expectations of legal protection; indeed, this is not even possible during the 

initial design of the regulatory framework, but at best only through the 

establishment of consistent case law. However, there is no system of case law 

that has not consistently been exposed as changeable, and which does not show 

its changeability precisely in its readiness to re-examine criteria of justice anew 

in individual cases. The readiness to reasonably relax the rigidity of a system 

of precedent, to [119] adjust it to expectations of the law, through distinction 

from and insight into previous regulatory conceptions, is in fact a necessary 

condition for any trust in the judiciary. Therefore the control of correctness that 

accompanies interpretive thinking in the determination of the law (even if only 

as a practical test of acceptance), is not merely a natural part, but an essential 

part of interpretation, indeed its rational core, even if it the system itself would 

rather view itself as rational only in its technical, doctrinal element. 

The critical, substantive process of verification is rational in spite of its initially 

concealed basis in preconceptions, for it genuinely tests the ratio legis. It is not 

so-called legal method, but rather the control of this method’s correctness that 

gives interpretation its objective, legal status, as opposed to political and 

ideological attempts to instrumentally abuse norms. The conclusive nature of 

acts of interpretation is in no way a stepping stone to perversion of the law; 

rather, this stepping stone consists in the alleged value neutrality of legal 

methods and definitional logic, which has repeatedly and successfully allowed 

for such perversion to take place. This alleged value neutrality of legal thinking 

is necessarily more prone to ideology than the freedom of the judge to make 

value judgements, as in the latter case the judge must justify, or at least make 

plausible, the result. In addition, it allows links to be made to law’s internal 

logic, it allows one to consider the repercussions of solutions for similar cases 

and indeed to remote legal conceptions, all of which leads to more efficient 



internal control than can be achieved by following supposedly logical, 

definitional correctness. The criterion of potential correctness and the link to 

‘established doctrine and practice' has also rightly been recognised by the 

Swiss legislature as the safest guarantee of the continuity and self-control of 

the legal system. 

The decisive factor for the readiness of interpretive practice to orient itself by 

rational criteria is its insight into the object of the interpretive task, and its 

dependence on understanding. This applies not only to the highly differing 

opinions as to what is valid law, and thus requires and is capable of 

interpretation, thus ultimately as to what does or does not belong to the system 

of positive norms, but also to the conception of the level on which this system 

is open to interpretation. In an individual case, this may be on the level of the 

text of the legislation, but it could also be on the level of the doctrine that is 

relevant to the text. In any case, language is the medium through which 

interpretation takes place, and this must be crucial for the treatment of 

preconceptions. Doctrinal legal language is still expressed through 

conventional language, but so qualified through use of definitions that its 

normative content does not match its linguistic content without making value 

judgements. This is not so on the level of general legal principles or that of 

prejudices. Here, the means of expression are less dogmatic, and this is 

precisely one of the reasons that modern case law refers to these two levels 

when the control of correctness and arguments of persuasiveness are carried 

out. [120] The legislator, too, cannot make its language inconsiderately 

doctrinal, and is dependent on the ability to be congruently understood in 

everyday language. This is why legal interpretation of the words and concepts 

relevant to norms is significant, in depicting the value judgements of a norm. 

The extent to which the judge transfers these value judgements into valid, de 

facto law can only be checked where there is conformity between legislative 



and ordinary language. However, the transparency and persuasive value of the 

interpretive process also depend on this. Even where the interpretive task 

requires one to form a new understanding of a norm, beyond mere 

interpretation, it must be made clear that this new understanding is congruent 

with the general regulatory goal underpinning the norm. This too demands 

recourse to the language of principles, maxims and general legal values, which 

are not fully expressed in the doctrinal way of thinking. 

Furthermore, in reality no form of interpretation uses technical legal language 

alone, just as little as interpretation can be restricted only to legislative 

language. The idea that legal interpretation is restricted, like philological 

interpretation, to particular grammatical, logical and systematic aspects of the 

text of the law only had its place in a particular branch of ideological legal 

doctrine. It does not correspond to the historical development of legal 

interpretation5, but rather describes only the perspective of a legal ideology 

focused on and reduced to the ‘intention’ of the legislature. Only this 

perspective created the false problem of decisions contra legem (‘against the 

law') or praetor legem (‘outside the law’), where one did not know to what 

extent such acts should be understood as interpretation or ‘development’ of the 

law. 6 

In whatever structure regulatory rules are presented, one is always concerned 

with understanding and capturing the normatively-charged thought behind the 

 
5 See Lutz Geldsetzer, op. cit. [Introduction to his edition of Thibaut, Theorie der logischen 
Auslegung des römischen Rechts, 1966, cited on p. 96, note 55], especially pp. XV et seqq.; in 
principle also Arthur Kaufmann, op. cit. [Analogie und Natur der Sache, 1965, cited on p. 110, 
note 84], p. 14. 
6 Cf. on the undefinable differences between legal interpretation, gap-filling and development, 
which will be addressed later, see Larenz op. cit. [Methodenlehre der Rechtswissenschaft, 2nd 
edn 1969, cited on p. 61, note 23], pp. 243 et seq., 260; Claus-Wilhelm Canaris, Die 
Feststellung von Lücken im Gesetz, 1964, p. 23 and Kriele op. cit. [Theorie der 
Rechtsgewinnung, entwickelt am Problem der Verfassungsinterpretation, 1967, cited on p. 27, 
note 10], p. 221. 
 



regulation. One may refer to this as the ‘meaning’ (Bedeutung) of the expressed 

instructions, if one only sees that there are no indicia of meaning removed from 

value judgements; in conventional terminology, one may also refer to the 

‘rationale' (Sinn) of the rules, if one onlysees that one cannot determine their 

rationale without giving it such a rationale in the act of understanding. Even in 

application, the binding element of a legal instruction cannot be determined 

without the judge’s own concept of its rationale, which emerges in her 

interpretation, not to mention an understanding of the setting of standards at 

various levels of decision-making. 

[121] This last point makes the responsibility of the applier of law entirely 

clear: The ‘application of law’ must be understood as the execution of a 

regulatory task, while not only understanding the reach and regulatory concept 

of the available models, but also recognising the judge’s own independence in 

reaching a decision. The judge must not only understand the substantive 

interpretation of the regulatory scheme, but also the task given to her in her 

judicial role. Both concepts are intertwined in one another. The question as to 

the regulatory concept of a legislative instruction cannot be answered without 

clarity as to the relationship of a variety of instructions to each other, and thus 

to the role of the judge as competent to adjudicate on their relative priority and 

the connections between them. 

This becomes even clearer when one is concerned with the relationship of 

instructions from different historical periods, when it is necessary to transfer 

historical rules to new situations and needs. Here, the idea that there is only one 

rational conception of texts and only one meaning, which simply either 

‘applies’ or ‘does not apply’ to the particular dispute, is ultimately reduced ad 

absurdum. One must understand both historical and current cases, and have the 

freedom to appropriately modify historical models in light of the present 

dispute. The subject matter of interpretive judgments consists precisely in 



determining whether a solution ‘applies’ to a case or not, and precisely in why 

one solution and not another is ‘applicable’, i.e. what the implicit criteria for 

choice of a given interpretation are. Understanding is not the simple recognition 

that something 'is the way it is’, but recognition of the reason and meaning of 

'being the way it is' (So-Sein). In trying to look beyond the objective, formal 

rules to the reason they are the way they are, the lawyer is already engaged in 

interpretation. 

In this context, understanding begins with the recognition of the reason for a 

rule, which unlocks its meaning on the historical level, but it does not end with 

it. For the existence and content of a norm are not identical with their historical 

reason for existence, which reflects its condition in the consciousness of its 

time or of the judiciary of the time, not its regulatory meaning in the actual 

sense. To this extent, the interpretation of historical pieces of legislation is not 

to be left to the historical method, which can poorly discern the nature of the 

present regulatory task. This task is not concerned with the cultural, historical 

expression of rules in a historical context, but with the positivisation of a 

regulatory instrument for present purposes. However, the present regulatory 

task cannot be drawn from the fixed texts of historical legislation, just as it 

cannot establish future regulatory needs.7 The transfer of law into the current 

time does not operate simply through the Zeitgeist, but through the interpreter. 

Legislation depends on such transfers into the understanding of the time. 

Organic or idealistic conceptions merely conceal the autonomous 

responsibility of the judge [122] to go beyond reconstructing the historical, 

cultural reality and create a current regulatory order in line with her regulatory 

function.8 

 
7 But see Edmund Husserl, in a quote referred to in Larenz, Methodenlehre p. 227, that 
legislation ‘moves with the times, so to speak'. 
8 Cf. Grundsatz und Norm, p. 254; also Emilio Betti in Festschrift für Rabel, 1954, vol. 2, 
especially p. 79 et seqq., 112 et seqq., 138 et seqq. 



The responsibility of the interpreter of law begins with his preliminary 

judgement of the factual and legal situation in relation to the possible issues 

raised. It should not be overlooked that the ‘inquirer’s’ attitude to the text 

already determines the possible interpretations of it. If interpretation is about 

making clear what is otherwise ambiguous, then its success evidently depends 

already on what the interpreter, with her contemporary views, sees as clear and 

obvious. The inquirer’s attitude to the text is further prejudiced, however, by 

her relationship to the text: what she does and does not expect, i.e. her social 

and historical horizons. Even an allegedly self-contained interpretation of the 

text cannot be carried out in isolation from these elements of hermeneutical 

preconceptions. This means recognising the role of preliminary expectations in 

the interpretive process.9 

However, we will not yet consider all aspects of the interpretive process 

involved in the circle of application and preconceptions, which allow for the 

realisation of a ratio legis that goes beyond the mere text;10 first, it is necessary 

to clarify how the purposiveness of such enquiries and expectations are guided 

within a positivist legal system. It cannot here operate only through pragmatic 

questions: The question of ‘what if?' cannot, in other words, only be a generally 

accessible inquiry of natural law reasonableness.11 Equally, it cannot only 

involve rational consideration as to the decision’s compliance with rules or 

capability to comply with rules – even though all such considerations do 

characterise legal thinking. Rather, one must link interests, in the form of 

expectations, into one’s inquiry into the doctrinal system. The lawyer does not 

consult the law with neutral questions, but understands expectations within the 

 
9 See Betti, op. cit., in essence in Teoria generale della interpretazione, 1955 (abridged [!] 
German translation in Tübingen 1967), especially vol. 2 pp. 93 et seqq.; for further issues and 
a critical appraisal of modern hermeneutics, see M. Kriele, op. cit, pp. 161 et seq. 
10 Cf. Grundsatz und Norm, pp. 175 et seqq.; now also H. Coing, op. cit. [Gründzüge der 
Rechtsphilosophie, 2. 1969, cited on p. 9, note 3], pp. 328 et seqq. 
11 But see M. Kriele, op. cit., with his emphasis on rational, natural law arguments. 
 



context of the interests of her time and society – these guide the direction of 

her inquiry, like a compass. [123] She certainly does not restrict herself to a 

philosophical inquiry either, which could in no way take account of these 

interests. However, it should not be mistaken that she is guided within her 

inquiry both in substantive content and 'logically', i.e. methodologically, by the 

idea that law has binding authority. This authority requires one to consider the 

positive factors that distinguish the regulatory framework: the regulatory aim 

that was once reached historically, but that may have been extended, modified 

or curtailed by legal doctrine, and the legal authorities that determine this 

updating process, both in academia and practice, both in doctrine and casuistry 

– these are the forces that shape valid, de facto (geltendes) law. 

In today’s conventional terminology, we call such an endeavour by the judge 

to find meaning ‘doctrinal interpretation’, in contrast to an inquiry devoid of 

authority, following a theoretical, metadoctrinal or scientific approach. But 

even a metadoctrinal approach is subject to the same perspectives, circularity 

and limits of a hermeneutic approach. Even here, it is not investigation into 

motives, but derivation of a rationale or meaning from objective legislation that 

is relevant. And without the anticipation of possible meanings, i.e. without the 

social, artistic, historical, in short: contemporary experience of the judge, the 

finding of meaning is not conceivable. In this difficulty of inquiry into a 

creation, a finished work, but not a creator, and into goals that are to be 

comprehensible here and now, inquiry- and research-based (‘zetetic’) 

hermeneutics meets doctrinal hermeneutics. They share the difficulty of an 

historical inquiry that is supposedly not affected by the inquirer’s perspective, 

and thus attempting to carry out objective evaluation into a foreign perspective. 

For the legal historian, who is tempted to fit the ‘function’ of past legal 

institutions into a rational perspective, by imposing modern attitudes onto 

actual events, the entire hermeneutic circle of historical understanding is 



embedded here. 

Meanwhile, doctrinal interpretation encounters other difficulties. Here we are 

concerned with a guiding role that follows a model of decision-making and 

action that is in no way determined by theoretical inquiry, but by value-oriented 

decision-making and action. Due to this normative finality of interpretation, 

one considered in the Enlightenment that precisely this normative interpretive 

inquiry should be withheld from legal practice, and transferred to particular 

politically competent interpretation committees. Such an arrangement, 

however, while befitting an enlightened despotism, severs all connection 

between the facts of individual cases and sensible interpretation, so that the 

facts of individual cases no longer act as a control mechanism. In the 

continental tradition, a different means of control of normative interpretation 

established itself: the objectivisation of rules of interpretation and the 

doctrinalisation of method. Since the reception of Roman law, it is a hallmark 

of our jurisprudence that the overly school-like teaching of interpretive method, 

as consisting of binding rules, has preserved the judge's freedom vis-à-vis 

political [124] bodies.12 Methodological reflection on so-called ‘principles of 

determining the law’ has granted and preserved the judiciary’s autonomy to 

decide what the correct and incorrect ways of determining the law are. Its 

practical impact, even today, is the ability to appeal against judgments that can 

be proved to breach principles of interpretation on the grounds of 'incorrect 

application of the law’. 

 

2. Methodological Canon and Methodological Pluralism 

After all this, it is understandable that such a tradition would wish to expend 

 
12 Cf. Grundsatz und Norm, pp. 107  et seqq. under the title „Prinzipien der Rechtsfindung“. 



much care to attune each interpretive method to the others in rank and reach. 

However, the weight of this tradition has also largely smothered substantive 

questions and their open treatment. Even today, doctrine largely makes use of 

the categories that are analysed by Schleiermacher as 'canons' and by Savigny 

as 'elements' of interpretation: Grammatical interpretation, i.e. derivation of 

meaning; logical interpretation (described by Savigny as 'systematic’ because 

it considers the ‘relationship of individual parts’ to each other); historical 

interpretation, which prioritises legislative intention over present reasons; and 

ultimately systematic interpretation in the modern sense, looking beyond what 

is immediately apparent in the text to the interconnections of the entire 

regulatory framework and its institutions, taking into consideration different 

elements from different times in a single corpus iuris. In philosophical 

hermeneutics, from Schleiermacher to Dilthey, the need for an autonomous 

system and a unified understanding is partnered by substantive justice on the 

facts and coherence of content as objective indicators of meaning. In opposition 

to all these methods, the historical, ‘genetic’ approach is, through practical but 

not logical necessity, seen as foreign.13 

Savigny already emphasised that these ‘four methods’ can by no means be used 

in isolation, at will, as they are not types, but elements of interpretation, and 

which one of them comes to the fore depends on the type of enquiry and text. 

For these reasons, the hope that one can make a list 'of the order of steps in 

interpretation' is doomed [125] to failure.14 In the context of disputes requiring 

 
13 To avoid repetition, I refer here to the overview of the doctrine of ‘elements' or ‘canons’ of 
interpretation given by Kriele, op. cit., pp. 41 et seqq. For its philosophical history, cf. Helmut 
Coing, Die juristischen Auslegungsmethoden and die Lehren der allgemeinen Hermeneutik, 
1959, especially pp. 13 et seqq. Coing deals with legal elements of interpretation in the context 
of general hermeneutics. He emphasises the significance of comparison for lawyers (p. 17 and 
21). However, comparison does not function as an additional ’method’ among others, but rather 
as the general key to the control of correctness, indeed to choice of arguments and method.  
14 Cf. Kriele, op. cit., pp. 85 et seqq. (under ‘Das Ideal eines Katalogs der Interpretationsstufen’ 
(‘The Ideal of a Hierarchical Catalogue of Interpretive Steps'): ‘There is no “natural” order of 
interpretive enquiry’ op. cit., p. 88. 



regulation, it is only the directives resulting from the task of the interpreter to 

ascertain the ratio legis of regulatory systems that are decisive. This must 

undoubtedly take the autonomy or independence of the system vis–à–vis 

historical motives for legislation into consideration, as well as the unity of the 

regulatory system to be created, insofar as this is demanded by law as a 'system'. 

This last need is often barely to be taken into account, because divergent 

internal, external and economic political goals necessarily generate internal 

discrepancies. Given the autonomy and unity of the system, it must also take 

into account, finally, the 'genetics’ and technical meaning of the individual 

regulatory elements in the context of the system as a whole.15 

What has so far remained unclear among these elements and criteria of correct 

interpretation is the reasons for decisions as to the weighting of individual 

teleological, grammatical, systematic or historical criteria of interpretation in 

individual cases. A study of modern private law case law of the highest courts, 

as I introduced in the seminar mentioned in the introduction to this work, shows 

a seemingly arbitrary preference of individual ‘methods’ or even a 

'combination' of methods, the choice of which is not justified in detail.16 

Through such methodological pluralism, the ‘objectified intention of the 

legislator, as expressed' in the law, is presented as ‘decisive for the 

interpretation of a legislative provision’. Its methods are not specific, however. 

They are a combination of all the perspectives considered here: ‘The purpose 

of ascertaining the objectified intention of the legislator is served by mutually 

complementary methods of interpretation through the wording of the norm, 

through the context of its meaning as well as the legislative materials and its 

 
15 Similarly, Coing, Rechtsphilosophie pp. 313 et seqq., divides the final element further into 
the genetic-historical method and that of technical meaning. 
16 Coing, too, describes it as 'characteristic of the state of our jurisprudence ... that although 
these perspectives are advocated with monistic purity from the lectern, in practice all appear 
alongside each other' (Auslegungsmethoden, p. 12). 



historical development. The application of these principles here leads to the 

following: …’.17 Commonly, however, only one of these ’principles’ is used in 

a constructive, argumentative way, with the remaining ones only mentioned ‘to 

accord’ with it or at least ‘not to contradict’ it.18 

In a dispiriting number of cases, only a single ‘method’ is accorded any weight, 

without sufficient justification and evidently on the basis of an already 

anticipated decision on the facts. This can potentially even be the ‘historical’ 

method, if one [126] does not wish to present any clear teleological arguments 

for one’s treatment of the facts. Thus, potentially even in the same field (resale 

price maintenance), it can occur that the Cartel Panel of the Federal Court of 

Justice decides without any consideration of the historical reasons for a law, 

while another panel, after a long and controversial legal opinion, sticks to a 

strict historical interpretation.19 In a dispute over the classification of a farm as 

a 'business enterprise', which was clear in terms of legal policy, the purpose of 

the rules of limitation to be interpreted was not even discussed, but instead there 

was close consideration of the text's meaning and definition in commercial 

practice.20 In the famous decision on trade unions' capacity to sue, however, the 

teleological method broke entirely free of all textual and doctrinal constraints.21 

In individual cases, both the systematic role of the norm and its institutional 

history can be of decisive importance.22 But when and why this is the case 

remains unclear – in case one does not accept the plausibility of the result and 

the finality of the choice of methods as an explanation. Plausible here, however, 

means only: understandable from the values of a particular legal policy 

perspective, whether one is concerned with questions of competition, 

 
17 BGHZ 49, 221 (223). 
18 BGHZ 49, 90 (94/95). 
19 BGHZ 28, 209 and 46, 74. 
20 BGHZ 33, 321. 
21 BGHZ 42, 210. 
22 Cf. BVerfGE 18,112 (116); BAG JZ 1968, 743. 



agriculture, pay, extradition etc. 

It is clear from all this that it is in no way the exception, but rather the rule, 

that judges guide their choice of method through a teleological test of 

correctness, in terms of its acceptability within a given social system.23 Thus, 

in spite of all the methodological analysis of the rank and reach of individual 

interpretive methods, which are barely noticed by legal practice, there is in 

fact a choice of historical, grammatical, systematic or teleological elements of 

interpretation, made according to convenience, in a highly arbitrary way – or 

rather a seemingly arbitrary way, as the choice of interpretive element is 

guided by the result sought.24 

The question of what perspectives or criteria of interpretation are admissible is 

characterised not only by a choice of several means of interpretation, but indeed 

also by the contradictory nature or antinomy of their postulates.25 Where one 

theory promotes [127] precise consideration of grammatical meaning, the other 

looks at the particular goals that the legislator or interpreter ascribes to the 

relevant regulatory scheme. Where one demands consideration of the concrete 

reasonableness of a particular solution, the other looks at the role of the 

regulatory model within the system as a whole. Where one demands 

consideration of legislative history, the other demands completely ignoring it 

 
23 Cf. Grundsatz und Norm pp. 112 et seqq., 123 et seqq., 176 et seqq., 257 et seqq. 
24 On the still astonishingly popular historical element of interpretation, and the equally 
unexpected recent cases of grammatical interpretation, cf. Thilo Vogel, op. cit. [Zur Praxis und 
Theorie der richterlichen Rechtsbindung an das Gesetz im gewaltendteilenden Staat, 1969, 
cited on p. 49, note 8], pp. 35 et seqq. Realising the shocking freedom of choice of interpretive 
elements, Vogel takes seriously both the theory that the question of methodological priority is 
'unsolvable’ and the theory of ‘free choice' of method; he does not, however, investigate why 
methods are interchangeable. Th. Heller has identified the use of contradictory forms of 
argumentation used by individual courts in the same matter to give the result finality in view 
of the result and its acceptability.  
25 Cf. in detail Grundsatz und Norm pp. 112 et seqq., 179 et seqq. and 264 et seqq. 



in order to do justice to its 'objective' ratio legis.26 

The two postulates of objectivity and of ascertainment and execution of 

historical commands are simply not reconcilable; equally irreconcilable are the 

two aims of optimising reasonableness in the individual case and compatibility 

with the system as a whole.27 For these reasons, I have already stressed 

elsewhere the impossibility of forming a hierarchy of methods of interpretation 

and the necessity of evaluative criteria beyond the formalised elements of 

interpretation.28 It can be now established that legal practice, through its 

arbitrary or in any case uncontrolled methodological pluralism, has directed 

attention to 'the paradoxes of methodological discussion’,29 and allowed legal 

theory to set aside its highly unfruitful attempts to classify the methods, even if 

theory still does not understand the criteria on which the choice of method 

depends. Until today, one has excluded precisely the question of how to 

rationally make this decision from the doctrine of legal method.30 One may 

certainly not set aside the control of correctness or the coherence of the 

individual methodologies on the basis that the ever-growing palette of 

methodological choices will surely deliver the correct answer. In reality, this 

transforms the choice between the elements of interpretation into a question of 

pure coincidence. Rather, proceeding from the insight that every application of 

law involves interpretation, and that interpretation is thus not to be seen as an 

‘occasional instrument’ used in borderline or special cases,31 the general need 

 
26 Practitioners no longer attempt to disguise these contradictions, indeed even textbooks 
describe it freely; cf. the compendium ‘BGB, Allgemeiner Teil’ by Diederichsen (1969), § 31 
pp. 59–61. 
27 Cf. the accurate account in H. Coing, Rechtsphilosophie, pp. 313 et seqq. 
28 Grundsatz und Norm, pp. 117 et seqq. especially pp. 122–127. 
29 M. Kriele (op. cit., pp. 24 et seqq.). 
30 Cf. K. Larenz, op. cit., pp. 176 et seqq.; K. Engisch, Einführung in das juristische Denken, 
pp. 54 et seqq.; but cf. also H. Coing, Auslegungsmethoden p. 23. If interpretation is the result 
of weighing up arguments and perspectives on interpretation, then the central question of 
methodology is clearly what the legitimate grounds on which to weigh up such arguments are.  
31 As aptly stated by Fr. Müller, op. cit., p. 48. 



for hermeneutic illumination of the judicial understanding of texts or norms 

should take centre stage in legal application. This involves two things: first, 

how the elucidation of a rule’s [128] meaning and implementation of its 

rationale is reflected in the conscience of the judge; and second, how the judge’s 

conception of her own role, as the result of preconceptions and regulatory 

intentions, affects her conscious role before and during each act of legal 

application. 

Before we consider this internal aspect of the hermeneutic circle, and its impact 

on judge’s conception of her own interpretative role, we must briefly consider 

the orthodox conceptions of 'objective' and 'subjective' elements of 

interpretation in the application of law. 

 

3. Objective and Subjective Elements 

Doctrinal interpretation, in the sense of the duty to ‘absorb the complexity’ of 

a dispute, by legally reducing it to the doctrinally relevant and determining 

refined regulatory criteria, is most easily conceived of as the application of 

definitions, of legally value-laden factual criteria. Tellingly, this process of 

applying prefabricated factual criteria is generally not even thought of as 

interpretation. It is but a short step from this process to constructively applying 

definitions, and in turn to constructively combine new definitional conceptions 

and possibilities. Doctrinal definitions and recognised criteria play such a role 

in this process that here, too, understanding the norm through interpretation is 

secondary to the direct exposition of an issue in the relevant ‘theory’. Such 

doctrinal models of solutions, which present themselves as ‘theories’, form 

entire systematic nexuses using objectified hermeneutic perspectives. From the 

perspective of such a theory, it appears to ‘deliver’ ready-made answers if one 



only correctly proceeds according to the doctrine. The formation and 

construction of doctrinal theories, however, marks the point of transition 

between general ideas of justice and definitional formulations of doctrine.32 

In this field of doctrinalised application on value judgements, the antithesis of 

‘objective’ and ‘subjective’ interpretation does not exist. The doctrinal system 

is represented in the regulatory scheme. Thus, from this system and its nexus 

of value judgements, presented in the language and symbolism of legal 

doctrine, the judge can simply transpose its coherent regulatory system, 

apparently without value judgement, and ascertain the legal meaning of the 

case through comparison to corresponding similar cases [129] governed by the 

system. Doctrinal classification entails an ‘objective' understanding of law, 

even without critical examination of an interpretively ambiguous text. Here, 

the contradiction between the systemic, ‘objective’ understanding of a norm 

and recourse to a non-doctrinal method of interpretation first becomes clear. 

The latter, in the simplest case the application of a historical legislative value 

judgement, is undoctrinal. It refuses to engage in the systemic task, and is 

incapable of applying rules in new ways, so as to keep the entire system up to 

date and fit for purpose. This makes the system unfit for purpose in the long 

term, and thus historical interpretation necessarily over time accepts the fiction 

of a 'sensible legislator', that foresees the current understanding of a conflict 

and the current system as a whole. The concept of the ‘legislator’ is removed 

from any kind of historical reality and turned into an unhistorical nexus of 

understanding. The only advantage of the historical method, its closeness to 

legislative intention, is thus surrendered. The true question of correctness, 

however, in the sense of hermeneutical transparency, is cut short in a highly 

primitive way. The question of meaning is identified with the historical 

 
32 Cf. Grundsatz und Norm, pp. 172 et seqq., 248 et seqq., 306 et seqq., 334 et seqq. 
 



authority of the legislator, the ratio legis is traced back to political will. In the 

sense of system theory it would only be proper to continue the controversies 

that were not settled by legislation – which would fully contradict the economy 

of a multi-level system of norm-setting. It is also absurd in that transferring past 

conceptions of disputes to current conditions can only be undertaken with the 

help of uncontrollable hypotheses. Ultimately, one must question who is to 

benefit from the continuation of a historically unresolved dialogue in the 

present. 

A look at judicial practice also shows that recourse to historical tools of 

interpretation, in the sense of subjective theory, simply constitutes a complete 

abdication of law's interpretive duty, a flight from a responsibility that can be 

too heavy to bear, perhaps due to a lack of sufficient information and 

contradictory expert opinions.33 Where there is sufficient information to 

evaluate the factual consequences in the framework of a recognised regulatory 

aim, the intention of the legislator is generally ignored, and completely 

outweighed by evident, substantive arguments of political economy.34 

The task of a legal organ and its embedding within a positive system at first 

appears to ease carrying out objective interpretation, due to it being [130] 

"systematic" or "institutional"'. However, the judge herself has to understand 

her tasks and the interrelationship of institutions. She can only fall back on the 

legislature’s responsibility to provide her with objective interpretations in a 

narrow context; in the application of this objective scheme, she must still justify 

the interpretation reached by putting it into context, considering all current 

expectations of 'theory and practice’, even where they were not considered by 

 
33 E.g. the decision on records mentioned in note 19 above.  
34 E.g. the contradictory decisions of the Cartel Senate on the enforceability of recommended 
prices: BGHZ 46, 74.  



the legislature.35 In these cases, the role of a legal institution within the system 

as a whole is clearly not determined from a historical, but a current 

understanding; indeed the conscious, confirmed aim of systematic 

interpretation is to produce present unity in the system.36 In this sense, 

systematic interpretation means to interpret from given institutional and 

systematic interrelationships what one reads into them from the perspective of 

current legal consciousness. In undoctrinal fashion, the same result is achieved 

through direct reference to legislatively recognised values and an indispensable 

ethical order that is only partly to be taken from positive law.37 In general, 

references to the 'rationale and purpose of a legal institution' are by no means 

free from penetration to pre-positive perspectives of a legal institution’s 

purpose, which are reflected in that institution, whether in a verifiable or 

postulated way.38 

The term ‘institution’ has no independent epistemic value, and 'institutionalised 

thinking' often projects evidentially sensible rules, using complex evaluations, 

into an apparently historical view of the legal institution. This endeavour, too, 

flows from the desire for systems (Systemwille), which seeks to limit possible 

alternatives of decisions by forming institutions as objective elements. For this 

purpose, it uses the conception that a social institution has inherent laws or a 

structure that can no longer be called into question in individual cases. As a 

matter of systemic sociology, this is a thoroughly rational method of 

transforming subjective aims into autonomous criteria for decision-making, 

allowing decisions to be made free from instrumental, political intentions. 

 
35 Examples of such systematic and institutional interpretations include: BVerfGE 18, 116 
(prohibition on extradition); BGHZ 20, 61 et seqq. (Aufopferungsentschädigung (compensation 
for loss suffered for the public good)), BSG 22, 278 et seqq. (temporary inability to work in an 
insurance case); BAG JZ 1968, 743 (begrenzte Effektivklausel(clause securing individually 
negotiated benefits when collectively negotiated wages change) in a collective agreement). 
36 Cf. Grundsatz und Norm, p. 254. 
37 Cf. BGHZ 1, 87 (90), BGHZ 17, 327 (332) and BGH NJW 1964, 29. 
38 Cf. BGHZ 34, 32 and the labour court decision mentioned above: BAG JZ 1968, 743. 



However, it is precisely institutional interpretation that shows the dishonest 

nature of such ‘rationalisations’, which are in no way free from political 

intentions, but rather merely denies such intentions in order to accord decisions 

the respect and accountability of a legal decision. In this way, interpretation 

based on the ‘rationale and nature' of an institution has proven to be the 

favoured [131] tool of instrumental legal reasoning.39 Enquiring as to the 

'structure’ of a legal institution is merely a concealed value judgement, in order 

to pretend that the value judgement had already historically been made.40 

It will not be discussed here, to what extent such structural thinking illustrates 

the political continuation of historical and organisational ideas of the time 

before the March Revolutions of 1848.41 Methodologically, it need only be 

clarified that the verdict on 'structure' is a choice, that its 'determination' is thus 

a concealed value judgement, which becomes apparent where the purpose of 

the institution is altered or where the institution is perceived as a purpose. 

However, such reinterpretation is not restricted to more complex, still uncertain 

and tradition less legal constructs, but is indeed carried out again and again with 

elementary institutions of private law, from the doctrine of synallagmatic 

thought on the 'structure' of rescission through to the functional regularities of 

unjust enrichment and liability law – as we (must) understand them today. 

Talk of the ‘core content’ (Wesensgehalt) of an institution is to be seen largely 

as the metaphorical objectification of case-by-case value judgements onto an 

apparently doctrinally secure level, through which the actual value judgement 

is removed from discussion.42 To a lesser extent, this also applies to statements 

as to the necessary ‘attributes’ of an institutional definition and its 

 
39 Cf. Rüthers, op. cit., pp. 248 et seqq., 311, 425 f., 452, 456.  
40 Cf. the observations in Forsthoff, DöV 1959, 623 on the institution of the press in light of 
BVerfGE 10, 121 et seqq. 
41 Cf. Coing, Rechtsphilosophie pp. 303 et seqq. 
42 Cf. W. A. Scheuerle, Das Wesen des Wesens, ACP 163 (1964), pp. 429 et seqq. 



transformation in the present. For example, in decisions on the ‘normative 

definition of damage’ (normative Schadensbegriff), it is unashamedly stated 

that, for reasons of justice, it is ‘not possible’ to preserve the previous, narrow 

definition of damage, as calculated using Mommsen’s 'difference theory’ 

(Differenztheorie), which is limited to economic loss, but that 'is rather only 

sensible' to understand the definition of damage socially or normatively, 

regardless of the actual economic effect on the directly injured claimant.43 The 

forceful redefining of our concept of 'damages for pain and suffering' 

(Schmerzensgeld) is also still fresh in our memory. Here, it is true to say that, 

from one day to the next, a new 'purpose' (the now famous function of 

‘satisfaction’ of the victim) of this legal institution was created, one which no 

one had thought of very highly until then.44 

 

4. Linking Judicial Value Judgements back to Legislation 

Normative interpretation is necessarily guided by value judgements. This also 

applies to judgements as to the ‘nature’ of an institution. The only difference 

that in this context value judgements are not controlled but concealed, as can 

be seen from the concept of the so-called rationale or purpose of an institution. 

Using this idea, the conception of what is 'right' and what is 'reasonable' are 

combined, because it is implied by the [132] 'creation' of the institution. This 

corresponds to references to the ratio legis. In reality, such references conceal 

an independent, critical judgement, which is needed to make an understanding 

of institutions or norms capable of determining an individual hard case. Without 

such a judgement, the legal process of selecting legal norms and decision-

making is not possible, even given that this process prefers to function by 

 
43 Cf. BGHZ 50, 302 (306). 
44 Cf. BGHZ (GS) 18,149. 



making use of an interpretive canon in referring to the ratio legis. The decision 

is never entirely commanded by the legislation, and the value judgement is 

never fully to be extracted from the norm; for one thing, because a norm cannot 

determine all the necessary criteria for the judicial application of legislation in 

advance.45 Only some elements of the value judgement are pre-programmed 

into independent rules, and thus removed from political discussion and personal 

judgement. This does not mean that, outside of this pre-programmed field, 

‘reasonableness’ consists of unfettered subjectivity and arbitrary criteria. Its 

criteria, too, are part of the social consensus that legitimises positive law. These 

criteria must be linked back to this consensus, and in borderline cases there 

must be argumentation as to its reasonableness – factual argumentation, not 

simple reference back to a historically posited system or to the nature of the 

institution concerned; for the very system and justification of institutions are, 

as mentioned, changeable.46 

Given that every norm and institution requires constant updating, references to 

their integrity cannot be convincing if arguments for their being so and 

immutability have not been formulated, and counter-arguments cannot be 

refuted. The true criteria of rational interpretation lie in this need for 

argumentation. Simply having recourse to obeying legislation does not free one 

from an accusation of irrationality, if the arguments for capitulation to the 'will 

of the legislature' or for 'thinking' attribution of a new, sensible ‘intention’ 

attributed to it are not explained.47 Even ‘historical' interpretation cannot 

escape this process of understanding the purpose and justification of a norm in 

 
45 Theodor Heller, op. cit. [Logik und Axiologie der analogen Rechtsanwendung, 1961, quoted 
on p. 54, note 13], p. 95. 
46 Cf. in particular, on the constitution and its institutions, Hesse, op. cit. [Grundzüge des 
Verfassungsrechts der BRD, 4th edn 1970, cited on p. 47, note 5], und H. Ehmke, op. cit., 
VVDStL 20, 53. Cf. also H. Müller, Subjektive und objektive Auslegungstheorie in der 
Rechtsprechung des Bundesverfassungsgerichts, JZ 1962, pp. 471 et seqq. 
47 Cf. Grundsatz und Norm, pp. 117, 123,143, 172 et seqq. 257 et seqq. 



a favourable light. Even strictly historical obedience to legislation must, due to 

the circle of hermeneutic anticipation, surrender to this urge, precisely because 

it attempts to deny its own, more comprehensive, requirements of 

understanding. For this reason, the continuing categorisation of only 'historical’ 

interpretation as true interpretation, and of every other type as [133] 

‘development’, may be intended in good faith, but is unrealistic due to a lack 

of understanding about the hermeneutic circle.48 

Here, too, lies the flaw in the ‘jurisprudence of interests’ 

(Interessenjurisprudenz), which in reality intends to weigh up precisely those 

interests that the legislature has not recognised and taken account of.49 

References to ‘similarity’ of interests and disputes is not convincing, because it 

is precisely the judge that must evaluate whether these interests are similar or 

not. The assertion that faithfulness to the historical legislation can be realised 

through ‘thinking obedience’ is, without further substantiation of this maxim, a 

mere empty phrase, if not self-deception.50 

The same applies to Radbruch’s ingenious expression that ‘legal interpretation 

is not deliberating on what others have thought, but taking an idea to its 

conclusion – indeed ... taking a universal idea to its conclusion’.51 The ‘why’, 

‘wherefore’ and 'whereto’ of an idea, that is supposed to be decisive for the 

development of an idea and taking it to its conclusion, is not to be derived 

through a historical or an analytical sociological inquiry, but requires one to 

 
48 Cf. Enneccerus-Nipperdey, 15th edn, vol. I, pp. 325 et seqq., which makes clearly unobjective 
statements, such as that it 'requires no justification' that every other method 'no longer follows 
the intention of the legislature at all, but rather ascribes it an entirely new rationale and value 
judgements’ etc. – in particular by 'drawing on methods of interpretation that certainly (!) have 
no interpretive value‘ (p. 327). 
49 Cf. Ph. Heck, AcP 112, (1914), pp. 124 (226 et seqq.). 
50 Similar criticism can be found in M. Kriele, op. cit., pp. 206 et seqq.; cf. also F. Wieacker, 
op. cit. [Privatrechtsgeschichte der Neuzeit, 2nd edn 1967, cited on p. 97, note 57], pp. 307 et 
seqq. 
51 Radbruch, Arten der Interpretation, in Recueil Gény, vol. II, 1935, pp. 217 et seqq. (243). 



consider the entire nexus of the dispute, as it appears to the legal policy 

perspective of the judge. Nevertheless, one should not reject the sugar-coated 

talk of 'thinking obedience' only in order to return to the irrational claims of the 

'free law doctrine' (Freirechtschule), which were precisely what made Heck 

think it was necessary to construct his rational doctrine of method.52 The need 

to adapt as well as implement the current approach to resolving social disputes, 

by weighing up the interests involved, is in part determined and limited by the 

positive system of regulatory objectives. This applies to the structure of the 

system as a whole, as well as the substructures of the system found in doctrine. 

Adaptation of the criteria for judgement must take these into account. In a 

doctrinal system, adaptations are not legitimised by exhaustively discussing the 

entire problem. In order to overcome subjectivity and dependence on legislative 

intention, one undoubtedly requires arguments that are worthy of discussion 

and verifiable arguments of legal policy, until one reaches the point that the 

reasons for a [134] decision and its consequences become clear. This point, 

however, does not require diversity of opinion and capacity for understanding 

on behalf of all involved. To this extent, a rational justification is not possible 

on the basis of what can roughly be described as ‘open debate’. While this may, 

in principle, be essential when searching for truth, it cannot apply to a practical 

science (Handlungswissenschaft) with doctrinal criteria.53 Penetration and 

insight into a direct evaluation of the result remains a control mechanism for 

the judge herself, and the ability to communicate it to those affected by a norm 

is in many respects restricted. 

In the judicial task, lawyers – just like the legislature – should certainly not 

merely work out the result for themselves, but make an effort to communicate 

and justify the solutions they have found. In doing so, they have no other 

 
52 See my postface to the new edition of Heck’s methodological texts in R. Dubischar, 1968. 
53 Cf. Otto F. Bollnow, Die Objektivität der Geisteswissenschaften und die Frage nach dem 
Wesen der Wahrheit, Zeitschr. f. philos. Forschg. XVI (1962), pp. 1 et seqq. (19). 



medium but language. Thus, the correctly found solution can only be presented 

to the parties when expressed in an understandable way.54 Language also 

serves, by communicating understandable reasons, also serves to overcome 

subjectivity and the danger of arbitrary rule – provided that the language used 

is honest. Language provides the key to securing the correctness of decisions 

in two ways: through adequate understanding of a linguistic medium by the 

judge, and through adequate justification of her decision to the world. 

‘Adequateness’ here requires that the judge explain the value judgements that 

guide and control the process of choosing the legally significant elements of the 

doctrinal system. 

These anticipatory and until judgement hypothetical value judgements are, or 

rather should be, identical to the guarantees of correctness that can be seen in 

the ratio of the judgment. They are not emotional or volitive elements in a 

psychological sense. They certainly, however, cannot be concealed by asserting 

fixed norms and the obligation to follow to legislation. The process of 

interpretation, which already operates selectively in one’s perception of the 

facts,55 uses selective preconceptions to help choose the appropriate regulatory 

models and norms. The principles with which lawyers perform this selective 

task are principles of justice and operating principles that cannot be ‘taken’ 

from positive law.56 

[135] If one adds that such present, social preconceptions not only direct the 

choice and treatment of norms under which to subsume the case, but even more 

effectively influence the progress of the case by affecting the way in which 

 
54 Cf. the corresponding phrase of Heinrich Rickert, Zur Lehre von der Definition, 1929, vol. 
III p. 8. 
55 Cf. Geldsetzer, op. cit., pp. 18 et seqq. and the explanations on pp. 27 et seqq., 52 et seq.; see 
also my own contribution, „Interpretation im Recht“, Studium Generale 7. Jg. (1954) p. 373. 
56 On their origins, cf. Grundsatz und Norm pp. 260 et seqq., 287; but cf. also the critique of 
Larenz, Methodenlehre p. 327, FN 3, on the validity of such ‘extra-positive’ value judgements. 



negotiations and procedure is handled by the judge, then one must admit that 

the determination of law cannot be conceived of without properly controlled 

anticipation of possible appropriate solutions. If one further adds that the 

regulatory scheme is largely open to refinement, completion and correction 

through experience of disputes, it is fair to say that norms do not predetermine 

the decision, but must surrender to the decision.57 It is the judge herself who is 

responsible for and brings about the development of a norm's rationale; this is 

often described as the law 'moving with the times' or as the unfolding of its 

objective spirit. It is the judge who decides whether her interpretation is 

consistent with other interpretations, who takes on responsibility to apply or not 

apply a general principle or seek more comprehensive information. Indeed, it 

is she who ultimately bears responsibility to shape the norm, which is in 

practice only partially ‘predetermined’ – depending on the type and subject 

matter of regulation. 

The path to determining the law through interpretation does not immediately 

proceed in a straight line, but rather proceeds by considering alternatives and 

hypotheses, which must each in turn be evaluated as plausible or not. 

Determination of law does not proceed as a cognitive art of determining law 

that is later retrospectively supplemented by a corresponding justificatory 

phase. Rather, the doctrinal scheme is interrupted at each step by questions of 

feasibility and acceptability in the legal question at hand and in all other legal 

matters implicated. While this anticipatory, accompanying control of the result 

justifies Radbruchs' ingenious insight that 'interpretation is the result of its 

result', one should not overlook the rationality of this apparent circularity: It 

lies in the parallel course of considerations of both doctrine and 

‘reasonableness’, due to the responsibility of the judge to the world. Without 

 
57 Grundsatz und Norm, op. cit.: ‘Every interpretation consists in a link between written and 
unwritten law, and only this creates the true positive norm'. 



this responsibility, manifested in explanation and justification of the decision 

through language, a legal system's demands as to validity would be reduced to 

no more than plain political authority, and given the changing meaning of the 

law throughout time, even this would cease to be credible. For this very reason, 

it can be shown that all efforts (of so-called positivism) to exclude value 

judgements of legal policy or the 'natural law' element from argumentation 

when applying law, and to give a monopoly of it to the legislature or framers 

of the constitution, had to remain in vain.58 If the assertion were accurate in its 

simple statement that the basis of all legal thought is the decision of the 

legislature and framers of the constitution,59 there would be no need for these 

acts of control and justification. In fact, however, these ‘prerogatives’ [136] of 

the legislature and framers of the constitution to create law only take effect 

through the agency of the judge, for whom the legal content of the texts is not 

simply posited, but is only brought to life through her own interpretation. Thus, 

the judge’s dependence on a nexus of understanding in this relationship, as in 

her relationship to the world, is the reason for the key role played by law and 

hermeneutics in the question of correctness. From the judge's independence in 

her role as agent, however, it can also be seen why the judge requires recourse 

to fixed, recognised doctrine, but also not least to practical cases of precedent. 

All this applies, tellingly, also where the law, on an unprejudiced 

understanding, does evidently appear to give 'clear answers'. 

 

5. Preconceptions (Vorverständnis) 

The older doctrine of method was interested in hermeneutics to study the 

meaning of historical texts. Those advocating a ius commune placed their 

 
58 Aptly put by Martin Kriele, op. cit., Vorwort p. 6. 
59 Kriele, op. cit., p. 160. 



methodological hopes in it, seeing interpretation as an art. The systemisation of 

its viewpoints was, as previously in the science of topics, a compulsory 

academic exercise to canonise ‘permissible’ interpretive practices. In the vein 

of rational scepticism, doubts as to its efficiency led another perspective to 

come to the foreground, one that sought to illuminate the process of 

understanding from an epistemological perspective. The focus of this critical 

form of hermeneutics is not the hierarchy of techniques, and certainly not the 

legitimisation of ways or tools of understanding, but the contradiction of 

inquiring ‘objectively’ into the object of one’s understanding, a contradiction 

that lies, according to epistemology, in the expectations of the interpreter. This 

perspective justifies the hope that applying hermeneutics to legal method can 

decisively contribute to rationality in the process of determining the law.60 This 

approach did not come to the fore during the resurrection of questions of legal, 

historical objectivity in Schleiermacher's philosophy, whose lectures on 

hermeneutics came, not coincidentally, during the last years of Savigny’s 

lectures on the system of Roman law.61 For Dilthey, the ‘artistic interpretation 

of the process of understanding’ is only the object of his theory, of his 'analysis 

of understanding’, which was to be the foundation for ‘regulation of 

interpretation'.62 Since then, hermeneutics has attempted to depict the elements 

of understanding, in particular in [137] language, in the ability to find meaning 

in historical or non-historical contexts and in its dependence on the horizon of 

the interpreter and her object. 

As far as legal interpretation is concerned, language has until now been at the 

 
60 Cf. H. Coing, who at the end of the paper mentioned abovesuggests that reflection of legal 
methodology on insights of general hermeneutics could become valuable as a 'critique of legal 
rationality'.  
61 H. G. Gadamer, op. cit. [Wahrheit und Methode, Grundzüge einer philosophischen 
Hermeneutik, 2nd ed. 1965, cited on p. 82, note 28], p. 309. 
62 Dilthey, Entstehung der Hermeneutik in: Philosophische Abhandlung zum 70. Geburtstag 
Christoph Sigwarts, 1900, p. 200. 



foreground of analytical interest and critique of the capabilities and limits of 

interpretation. But the significance of legal hermeneutics is by no means 

exhausted in linguistics. Legal hermeneutics is not so fundamentally different 

to historical or literary hermeneutics as to require its own distinct discipline. 

Language is of course key to the question of understanding, one that requires 

approaches beyond simple, fixed, semantic definitions. 

It is not necessary to again explain how the historical openness of language 

presents additional interpretive problems for the meaning of symbols. These 

problems must be accepted as a necessary evil, because only openness allows 

a system based on model conceptions to be adaptable. All feats of legal 

distinction are tied to the art of linguistic refinement. As such, the interpretive 

problem of legal language would not create any new difficulties to those in 

general linguistic hermeneutics, were it not for one special feature: the aim of 

legal language to convey models of decision-making, values and guidance for 

action. The world of systems of values and guidance for action, and thus 

investigation into its language only begins when one goes beyond the meaning 

of statements, whether they are qualified as scientific, artistic or otherwise. In 

law, statements are instructions, whether in doctrinal or plain language; they 

are not simply statements of meaning, but calls to norm-compliant value 

judgements and decisions. Precisely this element is the hermeneutic problem at 

hand. The hermeneutic circle here lies in the relationship of inquiries and 

answers as to the rationale of the norm, in the fact that a norm cannot answer 

such inquiries, and state what the just solution is, without the existence of 

prejudices as to the regulatory need and possible solutions. 

Statements of value judgements depend on questions on value judgements, and 

these depend on the possibility of valuation, which are only recognised by 

discovering the regulatory need. Thus, interest in its original meaning of a 

statement becomes the starting point of the inquiry and the mediator of the 



interpretive understanding of norms. Legal language, in itself, is no more or 

less clear than that of other disciplines, and offers the same questions of 

interpretation as in every other humanities subject or cultural science. The 

‘critical limit’ of linguistic unambiguity is sooner reached, because the 

‘undoubted’ meaning of textual instructions here depends on the relationships 

and interplay of value judgements that are ascribed to definitions by the 

interpreter's preconceptions. This applies even to apparently fixed technical 

terms such as ‘declaration of intent’ or ‘agency’ [138], which have no other 

meaning but that which flows from and ‘makes sense’ within the particular 

regulatory context it is applied in here and now. The fact that legal meaning 

only arises from its legal context applies all the more to everyday language. 

General linguistic hermeneutics cannot help here. It would be hopeless to 

interpret even a very elementary expression purely linguistically. Kriele 

exemplifies this through the words ‘Würde’ ('dignity’ or ‘honour') and 

'unantastbar’ (‘inviolable’ or ‘untouchable’) used in art. 1 para. 2 of the 

German Constitution.63 The futility of such an undertaking makes it clear that 

legal interpretation of texts can only be relevant if one first ‘correctly’ 

understands the particular problem one is addressing, and bases one’s enquiry 

into the text on this understanding. The linking of a specific regulatory context 

to the possible meaning of the text is critical – without it, the legal significance 

of a legislative statement cannot be unlocked at all. 

Legal hermeneutics is concerned precisely with this process of ‘linking’. If a 

linguistic formulation were per se definitive and unambiguous with regard to a 

conclusively delineated regulatory matter, then the link to the regulatory 

context would play no role. However, in reality, these formulations are not 

generally so definitive and regulatory matters are not generally so clearly 

delineated in advance that new variations of the facts do not cause new criteria 

 
63 Kriele, op. cit., p. 213. 



for its solution to become apparent.64This is, for one thing, due legal norms’ 

generality and their claim to generality. It is, of course, also due to time. 

Addressing a present question, using a text that is to be understood as 

meaningful and binding in the present, requires preconceptions of the text and 

the problems it addresses that do not correlate to historical preconceptions. 

Gadamer very penetratingly showed the inevitability of unhistorical 

preconceptions, and presented it as an epistemologically necessary element of 

the process of understanding.65 He justifies these prejudices as to what the 

object of interpretation could reasonably mean as a condition for 

'understanding'. Permanently applicable guides to action can only function if 

the present inquiry into the text uses its own preconceptions and abandons the 

historical dimension. Preconceptions as to the current regulatory context are 

more than simply a condition for understanding; they are a prerequisite of 

understanding that is feasible as a basis of decision-making. This is the purpose 

of legal interpretation, while interpretation of cultural items from a perspective 

of 'historical truth' does not involve any such practical task. In a historical 

inquiry, preconceptions merely play a circular [139] role, which supposed 

historical distance or neutrality inevitably brings with it when possibilities for 

understanding are seen as entirely historical and fixed. Even a simple definition, 

in its logical circularity, is not decisive, given that a purely literal interpretation 

(for example for the purpose of translation) already requires one to anticipate 

possible equivalents: one must already 'have a definition’ for what one is trying 

to define. Today, these general issues concerning preconceptions are widely 

known. The lawyer is not concerned with these, and with the fact that an 

accurate definition always requires preconceptions, albeit these preconceptions 

may be in need of correction. It is far more important for legal interpretation 

 
64 Cf. Arthur Kaufmann, Die Geschichtlichkeit im Lichte der Hermeneutik, Festschrift für Karl 
Engisch, 1969, p. 243 (254); cf. the same author in: Analogie und Natur der Sache, p. 4. 
65 65 op. cit., pp. 252 et seqq. 



that particular expectations as to how to resolve a dispute are linked back to the 

texts to be interpreted, and that these expectations limit and develop the 

possible interpretations. 

Legal hermeneutics has become ‘exemplary’ of philosophical hermeneutics 

precisely because the individual act of application, the confrontation of dispute 

to be resolved with the prescribed text, ‘determines the process of 

understanding from the outset entirely’.66 The lawyer understands the text 

neither in its historical aspect, nor sociologically as the product of particular 

forces; she is not interested in it as a statement of opinion, but as a meaningful 

guide to making a decision. She desires nothing but to understand the text in 

terms of whether it allows her to reach a ‘satisfactory’ decision or not. In this 

sense, the act of application is dependent on understanding, and understanding, 

in turn, on the anticipated act of application. This circle, which given the 

aforesaid can be understood as the circle of application of doctrinal 

interpretation,67 makes our image of how the anticipated result influences a 

legal decision more precise: Possible outcomes are conceived of beforehand, 

and the text is adjusted accordingly. This, too, does not proceed using a 

‘method’; in this intersection of the meaning of norms and the facts of the case, 

the text is inquired into using preconceptions. The judge cannot extricate herself 

from the need to apply the law and make a decision. Her inquiry into the norm 

is made in light of her preconceptions of the conflict that relates to the decision. 

These preconceptions do not appear to her as the personal situation of the party 

seeking redress, but as the ‘typical case’ that demands a normative solution that 

is satisfactory beyond the individual case. The decision must be generally 

'reasonable’ and accord with the regulatory system as a whole. 

[140] This opens up the question of what elements lead the judge to a particular 

 
66 Gadamer, op. cit., p. 307. 
67 Gadamer speaks of 'applied preconceptions' (Vorwort 2nd edn p. XIX). 



enquiry into the text. Not the expectations of the individual parties to the case, 

but the already recognised interests of potentially affected future parties, in 

their clash with contrary expectations and interests, form a horizon of 

expectations around the judge from which she cannot extricate herself. This 

horizon of expectations is not subjective, but common; it represents the legal 

understanding of entire social groups, which the judge must examine in his 

interpretation. Such an examination does not occur retrospectively, after 

determining the law, but rather determines its direction and course with respect 

to the expected social consensus as to a ‘sensible’ decision. Using this 

expectation, the regulatory scheme is examined for its possible meaning for a 

given conflict. The enquiry is thus characterised by the judge’s expectations as 

to what the scheme in question 'must surely produce' – or, vice versa, as to what 

at least appears to be 'still reasonable'. In either case, the enquiry involves 

considering and anticipating possible interpretations in terms of their 

persuasive power. The significance of this anticipation of solutions cannot be 

overstated. 

For present purposes, the key task is to make it possible to recognise the 

grounds on which this anticipatory evaluation of norms proceeds. It surely 

consists, largely, in a general view developed through education and practical 

experience, and a hopefully simultaneously strengthened ‘sense of justice’. It 

also consists, however, in awareness of the task of planning and mediation 

before the horizon of expectations, manifested in the claims and arguments of 

the parties, and the doctrinal system, which is only ever partially fixed. The 

problematic side of ‘applying law’ lies in this role of the interpreter as a 

mediator between the necessity for a stable system and current justice through 

inclusion and recognition of new horizons of expectations, but in this role lies 

also the key to understanding the varied and seemingly arbitrary use (and 

failure to make use) of individual elements of interpretation. The role of 



interpreter as mediator between social consciousness and the doctrinal 

regulatory tradition of the law determines her intention and attitude towards 

understanding the text: The anticipation of meaning that guides her 

understanding of the text is determined by a relationship to the content that is 

not her own personal one, but is seen in her consciousness as that of a social 

‘commonality’ of such relationships, and is thus ‘in constant development 

with it’.68 Or, in the language of scientific theory in criticism of ideology: 

‘Hermeneutic understanding is the interpretation of texts on the basis of texts 

that are already understood [141]; it leads to new educational processes from 

the perspective of already completed educational processes; it is a new 

process of socialisation that is tied to a completed process of socialisation – 

by adopting tradition, it develops it'.69 However, given that tradition is 

dependent on time and society, even the doctrinal approach of the interpreter 

is not fixed, but changes with the general state of social consciousness. 

This explains why even apparently strictly normative determinants of law, a 

priori principles as well as references to standards of reasonableness, are 

subject to changes in understanding. The former are, already by nature, of a 

formal nature and applied less in a determinative than a limiting way. Indeed, 

they are even intended to be open to substantive changes in content; this also 

applies to newly designed principles, such as that of proportionality for 

example. Again, these principles have their own circularity, in that they refer 

to standards and conceptions of value that the interpreter herself must 

ultimately choose from based on her expectations of consensus, such as a 

'healthy' moral sense or the moral awareness of 'all sensible and right-thinking 

 
68 Gadamer, op. cit., p. 277. 
69 Jürgen Habermas, Zur Logik der Sozialwissenschaften, Philos. Rundschau, Beiheft 5 (1967), 
p. 157. Cf. also by the same author, ‘Dogmatismus, Vernunft und Entscheidung’ in his 
compendium ‘Theorie und Praxis’, 2nd edn1967, p. 231. 



people'.70 They who do not want to come to terms with this have a choice 

between a strictly doctrinal and a fully ideological legal system. Both lead to 

the instrumental denaturing of justice. A politically uniform understanding of 

law leads to a monopoly over truth, which sees every preconception that is not 

ideologically controlled as 'false consciousness'. The complete systemic 

autonomy of law, on the other hand, forbids any critical reflection by the 

interpreter on the conditions of and reasons for her preconceptions, and with it 

any rational control of correctness, and delivers precisely the legal system that 

is intended to be ideologically separate and to develop autonomously into the 

arms of political manipulation. 

 

 
70 See p. 22 above. On the problem of circularity, cf. Esser-Stein, Werte und Wertewandel in 
der Gesetzesanwendung, Schriften der Evangelischen Akademie Hessen und Nassau Heft 68 
(1966); on ‘public morals’ in particular, see pp. 20 et seqq., 28 et seqq., on the ‘hierarchy of 
values’ see pp. 58 et seqq., 69. 


