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[7] The need for a ‘theory of the practice of application of law’ became clear 

to me during a seminar on the ‘Legal Method of Legal Practice’ in the 

summer of 1969. Legal method often appeared to proceed on a purely 

pragmatic choice or ‘combination’ of means of argumentation or 

interpretation in order to reach a decision that was correct on the facts of the 

case. The case law of the Federal Court of Justice on private law contained 

not only cases engaging in systematic and objective interpretation, but also 

cases engaging in historical interpretation – yet the cases give no indication as 

to why the methods of interpretation differed. By asking judges, it was 

established that some preliminary considerations or even confusion turned out 

to be relevant. Even the construction of new or modified legal concepts could 

only be understood as means to reach a commercially ‘sensible’ decision and 

a seemingly 'just' resolution of the dispute on the facts. Even references to the 

purpose of legal institutions or to posited values and their internal order were 

clearly motivated by ideas of legal policy. It is thus no wonder that the types 

of analogy used, the analysis of so-called ‘fundamental principles’ and 

deductions made from higher-order principles, like all other forms of judicial 

development of the law, also fall to be determined through preselected criteria 



of justice and solutions that are convincing on the facts of the case. For 

reasons of candour, it ultimately appeared to be entirely legitimate to use, as 

can be seen in some cases, undoctrinal arguments of 'reasonableness', to 

follow clear imperatives from the 'nature of things’ or to avoid generally 

evident detriments of alternative solutions, even though doing so completely 

disregarded academic method. On the whole, it became apparent that our 

doctrine of academic method offered the judge neither help nor control. Legal 

practice – and even more so courts dealing with questions of fact as well as of 

law – does not proceed using doctrinal 'methods' of legal determination, but 

rather uses these methods only to justify in an accepted way a decision it has 

already reached using its general legal and factual understanding. However, 

this same service can also be performed by appeal to precedent, consistent 

case law or other recognised sources of authority. Compared to primary 

considerations as to what is just in this particular dispute, and yet still capable 

of legitimisation as conforming to the law at all, the manner of  justification is 

clearly of secondary importance.  

[8] Questions as to the nature and rationality of these considerations must 

initially remain open, as long as we forget in our 'doctrine of legal method' to 

develop a critical awareness of methods.One cannot shy away from the 

confrontation between real ways of determining and justifying decisions and 

legal doctrine’s self-image merely because such reflections problematise legal 

practice and shock our conventional image of legal rationality. Such a 

confrontation does not undermine legal practice’s regard for theory, because 

legal practice can only draw on theory that derives from the reality of judicial 

determination and its efforts to ensure a correct decision is reached.When 

making and justifying decisions, judicial efforts are predominantly directed not 

only towards buttressing the decision by clothing it in legal argumentation, but 

also towards making it factually convincing or acceptable and credibly just in 



 

its specific, individual context. It is entirely unmistakeable that the process of 

‘understanding’ the text of the law by no means stands in the foreground and is 

certainly not approached or even resolved in an academic way, i.e. using 

grammatical, systematic, historical etc 'methods' of interpretation. Rather, the 

path to the decision is governed by goal-oriented finding of justice on the facts, 

just as it governs the justification of the judgement; it functions as a 'proof of 

correctness', as I would like to call it.1 This not only becomes apparent as 

regards interpretation in the narrow sense, portrayed academically as the as the 

sole question worth asking, but in every application of the law, indeed already 

when interpreting the facts or classifying them as relevant, and in the way they 

are applied to the legal question.  

No one has yet dared to analyse what factors determine legal practice’s 

understanding of correctness or justice, and how it affects the choice and use of 

individual legal instruments. The style of our doctrine of legal method involves 

excluding from the enquiry questions of value judgements and the questions as 

to the origin and control of preconceptions, as though legal hermeneutics had 

not yet discovered these questions. One also still differentiates between the 

application of the law in the narrow sense, which only allows for one 

conceivable solution, and scope for interpretation using the various criteria 

available in this case, and both of these are again contrasted with genuine 

decisions of legal policy, as they unavoidably arise in questions of development 

of the law. As to the last of these, our doctrine of method certainly so far [9] 

has failed to answer the question as to the aims and criteria of legal judgements: 

it simply refers to the ‘rationale of the law’ and, instead of giving specific 

details as to the correct aims of legal policy, hands responsibility for their 

rational evaluation to the legal philosopher. Only the legal philosopher appears 

 
1 To simplify somewhat, one could say that today the aspects of 'legal policy' and 
‘reasonableness’ are no longer separated in the traditional manner from the question of what 
constitutes positive law – rather these elements precede the choice of interpretative method. 



 

to be permitted to take a directly theoretical approach, while the practical 

lawyer is to satisfy herself with ‘empirically ascertaining the rationale of law 

from the perspectives of the time’.2 Put more realistically, however, this means 

nothing more than that the practical lawyer is, in developing the law, directed 

towards following the prevailing opinion as her ultimate rational criterion. With 

such an attitude, one must dispense with a scientific conception of the operation 

of legal interpretation and critical comment as to the quality and efficiency of 

our means of interpretation. The interrelation of the individual means of 

interpretation is thus wholly removed from rationality. The conception that the 

judge must adhere to the ‘rationale of the law’, as ascertained from the 

'perspectives of the time', when developing the law is equally opaque – as 

though this were not the case in the so-called application of the law. 

Daß unsere Methodenlehre dergestalt auf Leerformeln und bloße Bekennt-

nisaussagen zurückgreift, sobald der Bereich technisch-logischer Text-, 

Begriffs- und Systemausmünzung endet, läßt sich darauf zurückführen, daß sie 

beim Modell der Rechtsnorm von Sollenssätzen in der vereinfachenden 

Vorstellung glatter Subsumtion ausgeht, von Normen, die durch bloße 

syllogistische Folgerungen konkretisiert werden können, ohne daß ein 

„normfremder“ Durchgriff auf komplexe Wertungen notwendig wäre. As soon 

as the realm of textually logical, definitional and systematic reasoning ends, our 

doctrine of legal method thus falls back on empty phrases and bare declarations. 

This can be traced back to the fact that our model of a legal norm consists in 

sentences stating what ‘should’ be, as part of a simplified concept of logical 

subsumption, a model of norms as applicable to concrete situations through 

bare syllogistic deduction, without penetration to more complex value 

judgements being necessary – this would be ‘alien to the concept of a norm’. 

 
2 Karl Engisch, Einführung in das juristische Denken, 2nd edn 1959, p. 193, changed in 5th 

edn (1971). 



 

However, it is these value judgements that are of central importance in all 

remotely problematic decisions.{Ihnen, nicht nur den Schulmethoden, muß 

Rationalität zukommen, wenn überhaupt unsere Rechtsfindungspraxis rational 

sein will. If legal practice’s way of determining the law is to remain at all 

rational, rationality must be applied not only to academic method, but also to 

these value judgements. It will be shown that such a rationality of 

argumentation does in fact exist outside of the doctrinal system and its 

'methods' – insofar as genuine arguments as to what the law is consists in the 

reaching of consensus on the reasonableness of a solution among the legally 

permissible alternatives.3 A lawyer who decides on the basis of ‘law and justice' 

must base her preconceptions on such a consensus – openly admitting the 

historical relativity and impermanence of these preconceptions, like all 

preconceptions. After all, hermeneutics does not serve the demand for 

ontological justifications of value and truth; rather, they give insight into the 

meaning, boundaries and conditions of our statements of truth about things 

whose existence is dependent on our conceptions, thoughts and language. It is 

only through these conceptions, thoughts and language, and through the act of 

determining the law and giving judgment, that these statements of truth become 

verifiable and communicable. That the phenomenon itself changes through 

these processes is a discovery accepted even by the natural sciences. A doctrine 

of method that dogmatically ignores over such discoveries is anachronistic in 

terms of scientific and academic theory. Even practitioners, who with the 

greatest respect ignore doctrinal accounts of legal theory, sense this. They sense 

it because legal method does not address their problems. Thus, if we are to help 

them to a better understanding of their mode of operation, we must in any case 

proceed using their analyses, and attempt to capture the unique nature of legal 

 
3 Cf. pp. 154 et seqq. below on the role of so-called ‘topical’ arguments; on this, cf. also Helmut 

Coing, Grundzüge der Rechtsphilosophie, 2nd edn. 1969, pp. 89/90, which refers to the 
commendable work of Chaim Perelman. 



 

preconceptions in the process of applying and interpreting the law. In this we 

must not forget that the elucidation of the nature of preconceptions itself 

remains temporary. 

The preconceptions of those applying the law are neither homogenous nor 

uniform, but stem from learning processes of differing kinds – ranging from 

formal education to the most important learning materials: the examples of 

cases of dispute with which they are familiar, personally and professionally, 

whether first hand or through identification with the traditions of the courts and 

their case law. And this is, after all, a part of the judge’s role and the judicial 

perspective. Thus, one can speak, in the widest sense, of a means of 

classification that is developed through social experience, with the help of 

which the judge unconsciously selects, registers and classifies the 'obviously' 

relevant features of the case and the 'suitable' norms for its solution. Becoming 

conscious of and gaining control over this means of classification that has 

developed in the course of a professional’s ‘process of socialisation’ is a 

rational goal that can only be hoped for if there is a change in legal training and 

education. In contrast, however, its basic identification and inclusion in the 

doctrine of legal method is possible now, and crucial for understanding of the 

process of reaching a judgment. 

The same applies to language, as the bearer of these conceptions, the medium 

through which the judge's conceptions are formed. Language too is part of our 

preconceptions. In it, cognitive and volitive elements of judgement are 

inextricably connected in a predetermined schema, both of experience and of 

experience’s mental manifestation as an object of understanding and 

evaluation. This applies no less to colloquial language than to the technical 

language of lawyers. Those modalities of society’s perspectives particular to 

language are updated every time the language is used, without any notice of 

this being taken.Even this process alone guides the interpretative process, 



 

without the interpreter being aware of it. Thus, the patterns of thought inherent 

in language constitute a 'nexus of tradition' that often survives for generations 

– until, suddenly, a new nexus is formed. Jurisprudence as yet has no clear 

understanding of this unconscious implementation of traditions. If our process 

of legal determination were to be rational, however, all these frames of 

reference would have to be taken account of. 

In our pluralistic society, such a rationality can no longer take place through the 

unconscious internalisation of received patterns of understanding, nor any 

longer in the uncritical repetition of doctrinal constructions. This is further 

concealed today by the way legal education and training is based on the 

conventional doctrine derived from the non-value-oriented academic tradition 

of the ius commune. This tradition was still able to make statements of uniform 

opinion outside of the realm of value judgements of ‘legal policy’, which 

conventional academic opinion brands 'unverifiable’. Then, lawyers were able 

to see logical and value-based correctness as identical, and to see in their 

definitional school the guarantee of correct judicial decision.This is no longer 

the case in most areas of practice. Unfortunately, modern practice cannot cope 

without ‘penetration’ to extra-doctrinal, pre-positive values and principles. By 

sparing ostensibly immature young lawyers from such value-based questions, 

one actually deprives them of a significant part of their legal training. This 

approach is all the more astounding, given that legal training is carried out using 

texts that are saturated with value-based questions. The quantitatively 

predominant legal norms that contain purely regulatory and procedural matters, 

which in fact contain an already complete value judgement by the legislator, 

and symbolise a strictly executory vision of the process of justice and 

administration, are with good reason set to one side as not typically legal. 

Rather, one focuses on the protection of interests in collision with interests 

recognised in other areas, eg constitutionally guaranteed rights. Here, the 



 

political content of balancing of interests is directly apparent, and the 

pragmatism of private law is often visible, but is seen in a filtered way, as a 

doctrinal problem. 

The following piece would like to help to overcome the misguided approach of 

our methodology that results from this filtering, and to present the possibilities 

offered by a directly practice-oriented theory. This account focuses on contexts 

with which the author is familiar: the judicial understanding of legal questions 

in litigation (excluding execution), and in particular the application and 

interpretation of private law. One could certainly widen the scope of the enquiry 

and also consider the effect of preconceptions on adjudication on issues of fact, 

or not least on criminal matters. One could also investigate judges’ attitudes to 

the parties, witnesses and experts, and indeed judges’ conscious awareness of 

the task of administration of justice, from the perspective of occupational 

psychology – yet this would go beyond the bounds of the intended 

methodology. However, these aspects are reflected in this work’s analysis of 

judicial understanding of norms, in which the classification of the factual issues 

will also be described as an integral part of the application of norms. Insights 

into the temporal and durational nature of a judgment, through the idea of so-

called reasonableness, depend on the judge’s understanding of her profession 

or role. In my opinion, the judge’s understanding of her role, in its modern 

incarnation, cannot be ignored if one wishes to sociologically assess the 

responsibility, scope and ‘systemic autonomy’ of the currently heavily 

overburdened judiciary (as the ‘third power’).Various lawyers interested in 

legal sociology have recognised this in recent times.{Aber bisher hat nur ein 

einziger Autor in Deutschland versucht, aus der Sicht solcher soziologischen 

Theorie von der Funktion des Rechts her diese Rolle völlig neu zu be-

stimmen:Until now, however, only a single author in Germany has tried to 

completely refashion this role on the basis of such sociological theories of the 



 

function of law: NiklasLuhmann. His ‘systemic theory’ represents a chance for 

legal doctrine to escape from its internal theoretical debate and enter a 

substantive dialogue with sociology, for which we should be thankful. Without 

this dialogue, a productive theory of legal practice is not possible. Although the 

efforts made in this contribution are restricted to the context of civil liability, I 

nevertheless hope that it is possible, precisely in this apparently doctrinally 

optimised field, to highlight some of the misunderstandings that are still present 

within an otherwise fruitful conception of the administration of justice as a 

'social system', namely with regard to the factual mode of operation and goals 

of judicial practice. 

Meanwhile, I have elucidated the ‘Possibilities and Boundaries of Doctrinal 

Thinking in Modern Private Law’ in the practice of the Federal Court of Justice 

at the Private Law Tutors’ Conference 1971.4The aim of doctrine is to make 

questions of justice workable – at least, this is how I formulated its aim in my 

paper. In the practice of judicial decision-making, however, this aim is often 

only ostensibly achieved through use of doctrine, for most of the reasons for 

the decision are of a pre-doctrinal nature. Thus, what I call the ‘proof of 

correctness’ also extends naturally beyond the doctrinal, for example into so-

called ‘topical’ arguments.Concepts that are strictly defined in academia are in 

other contexts widely replaced by general, value-based formulations. In 

academic training on solving cases, the approach of applying the text of norms 

to concrete situations not through subjective formation of opinion, but rather 

by explaining their value-based content through 'objective' criteria, is presented 

as the standard approach and in any case as reliably achievable; in practical and 

remotely difficult cases of social disputes, the application of objectively 

 
4A copy of this paper can be found in vol. 172 of the AcP p. 97–130, which was dedicated to 
this conference). 



 

interpretable rules to an individual situation only operates through the medium 

of 'preconceptions’ of legal policy. 

This term, introduced to hermeneutics by Hans Gadamer, can certainly be 

applied to questions of justice as well as questions of truth (as can the attendant 

popular misunderstands of the term).Just as in the preliminary recourse to 

‘feasibility’ of a solution, two things operate here:{einmal das 

Rollenbewußtsein des Richters mit allen seinen Hintergründen im heute so 

genannten Sozialisationsprozeß, aber auch mit vielen ande[13]ren Faktoren, die 

die Weite oder Enge des richterlichen Erfahrungshorizonts bestimmen, und 

schon hierdurch, aber auch aus anderen Gründen, das Problemverständnis 

formieren. first, the role awareness of the judge, including her entire 

background, forming what is now called the socialisation process, but also 

including many other factors that determine the breadth or narrowness of the 

judicial horizon of experience, which, along with other factors, shape the 

judge’s understanding of a legal problem. This issue of the sociology of 

knowledge will not be elucidated in the following text, although I am aware 

that much depends on it and the conception of it. From the sociological side, it 

requires intensive research on the contribution of all factors, including the 

official processes of learning and practice, to judicial competence or 

incompetence, in order to independently examine the issue and offer 

alternatives in terms of legal policy.Further, concentric research is required on 

the need for consensuson the decision’s legitimacy and conformity to 

legislation, which I regard as central. In my opinion, this factor too is not of a 

primarily anthropological, but of a sociological and historical nature. 

It is not my intention to idealise this backdrop, as in the classic style of the 

‘humanities’. The following work is, on the other hand, necessarily restricted 

in its subject matter to the pressing question for lawyers, namely that of 

‘legitimisation through method'. The often cryptic reasons for the choice of 



 

legal method should first be internally clarified, so that the relevance of social 

science research in this area can be seen.{Man wird diese Rätsel nur lösen 

können, wenn man die pragmatischen Maximen zweckgerechten Iudizierens 

voll zur Kenntnis nimmt.One can only do so if one fully understands the 

pragmatic maxims of instrumental administration of justice. These maxims aim 

to unify the process of rendering judgment both in real life and normatively. It 

should be no surprise that terms like ‘empirical experiences’ (Erfahrungssätze), 

‘the rationale of a norm’ (Normzweck), ‘internal logic’ (Sachlogik), ‘feasibility’ 

(Brauchbarkeit) and other criteria always fall in the twilight between normative 

and empirical thought. In any case, I proceed from the conception that no social 

scientific elucidation can ignore the legally central conceptions of the ‘purpose, 

meaning or rationale’ (Sinn) of a norm or institution, of the ‘rationale of 

legislation’ (ratio legis) or of the ‘comprehensibility’ or ‘plausibility’ or a legal 

decision. The acceptance of this necessity has certainly caused some 

misinterpretation of my intentions. On the one hand, many lawyers who cling 

to the view that legislation strictly requires ‘objective application’, and nothing 

else, feel alienated by my analysis, indeed already through use of the word 

‘preconceptions’; they suspect it will lead to a ‘hollowing out’ of the legal 

understanding of legitimacy, indeed of the concept of legality. On the other 

hand, social scientists are disposed to ‘expose’ the acceptance of such legal self-

awareness, as well as the ‘postulate of consent’, as an uncritical contribution to 

the self-legitimation of conventional doctrine and legal philosophy. While the 

lawyer, then, is made to feel ‘insecure’ by the existence of wide methodological 

freedom, the social theorist sees in regression to open arguments and a not 

entirely doctrinal rationality only an attempt to make the exercise of legal power 

acceptable. The assumption of substantive criteria of reasonableness in place of 

traditional normative categories should contribute to this. Vice versa, my 

critique of Niklas Luhmann’s non-normative, or at least not normatively 

understood, model of ‘systemic rationality’, is received as an unhelpful 



 

introduction of normative claims in a fortunately still 'purely' analytical theory. 

For this theory, the arbitrary choice of legal arguments remains a privilege of 

legal strategy, but lawyers do not see this a strategic question, but as questions 

of justice – if historically wide open ones. 

There is another fundamental question of hermeneutics that could not be 

addressed above: the question of semasiology or linguistic analysis. The 

postulate of consensus sets limits to legal language, which even the legislator 

must respect.5This does not prevent progress in rationalising our doctrinal 

language. Doctrinal language is best served by pragmatically oriented 

semiotics, with which one can also finally take comparative law experiences 

into account.6In contrast, placing hopes in a logistical encryption of the relevant 

grounds for a judgment is, as will be shown later, utopian.7These hopes 

trivialise that the difficulty of giving judgment does not lie in the syllogistic 

process of applying law, but rather in the verifiable appraisal of two 

propositions – and in their reflexive control by considering tentative, 

preliminary solutions. In particular, they are premised on false assumptions by 

equating a legal judgment with judgements on questions of fact. It is not criteria 

of truth, but of correctness, that are decisive here, and even if the latter are also, 

and indeed must be, cognitively demonstrable and provable, the internal 

understanding of the 'application of law' should not be doctrinally distorted. 

This does not require one to epistemologically question what the cognitive 

‘reality’ of statements of justice is. We are not concerned with the ontological 

existence of postulated definitions that, in the eyes of old positivism, only 

allowed for ‘unscientific’ statements. It is sufficient that all languages contain 

models that semantically describe the consensus projected through such nouns 

 
5 cf.Esser, Wert und Bedeutung der Gesetzesfiktionen, 1940, reprinted 1971. 
6See the following self-published piece by Karl Clauss (Hannover), 1966 und 1970, discussed 
in detail by W. G. Becker in AcP 1971, p. 510 ff. 
7 cf. on the insights of Wittgenstein: Eike v. Savigny, AnalytischePhilosophie (1970), p. 63 f. 



 

– even if in practice this consensus only relates to the borders of the admissible 

or objectionable. This awareness and understanding of the criteria of 

reasonableness and justice is the only reality with which hermeneutics wishes 

to engage; it does nothing different to any theory seeking to discuss language. 

I have to write all this in advance, because I intend in the body of the text itself, 

as in the paper mentioned, only to give examples of the modern German judge's 

understanding of her own task of administering justice, as expressed in the style 

in which judgments are justified. As a starting point, it appeared to be necessary 

to contrast this self-understanding and need for legitimacy in reaching and 

justifying a judgment with the orthodox legal conception of a working doctrinal 

system. If, in doing so, I test judicial criteria and arguments for 'rationality', I 

use this word not in the sense of a systemic theory or strategic optimisation, but 

rather in the sense of allowing for consensus as to questions of justice within 

positively prescribed social and legislative institutions. These conceptions are 

expressed in the language of judges through manifold open arguments, which 

today only rarely has the formerly customary character of an unhistorical, 

idealistic conception of law, but is rather prepared to take on the responsibility 

to develop positive law within a modern, social state abiding by the rule of law. 

The use of traditional, received language used should not create the impression 

that we are dealing with natural law problems of legitimation. To modern 

practitioners (and of course their critics), even a phrase like ‘the principle of 

equality’ means a level of cultural emancipation that must ever again be tested 

and improved. Ontological statements as to ‘values’ and ‘hierarchies of values’ 

are of no interest, even to legal theory, in view of the reality of opinion-forming, 

which expresses itself in criteria such as 'the reasonable man' and 'justice' that 

are common to all cultures. If one wished to describe these conceptions as 

‘empty phrases’, one would fail to recognise their effect in improving or 



 

adjusting legal criteria and in the formation of unitary ways of protecting 

against injustice. 

In the following work, the words ‘reasonableness’ and ‘justice’ should be 

understood in this sense, namely as socially efficient phrases of postulative 

thinking, as manifested in the formation of legal standards. We are certainly not 

concerned with concepts that have spontaneously ‘grown’ or that have simply 

to be ‘determined’ by the judiciary. Already in 1956, I identified the judicial 

creativity involved in determining legal standards (in ‘Principle and Norm'; in 

the same vein, I will add here that all such models are formed by the judiciary 

itself – and certainly not through political choice, but rather in a largely forced 

process, to guide the process of developing and filling the gaps of our legal 

system. 

It is precisely in the exposition of judicial motivations, I see an important task 

of judicial development and legal methodological research. The latter is used 

for doctrinal obfuscation of problematic decisions, including concealing 

regulatory goals and models that should in principle be further identified. It 

appears to me that only the raising of awareness as to these so-called 

preconceptions, with all its informative and value-laden impulses, in the 

decision-making process can free the judiciary from the current sociological 

relationship of mistrust. If account of this is not taken by the higher courts in 

the modern epoch of free thought and design, then it may not be possible to 

catch up in another epoch, and certainly not if a powerful ideology once again 

wishes to crush every process of reflection and every free dialogue of legal 

policy. 


