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[75] 

Franz Böhm 

Private Law Society and the Market Economy 

The lawyer knows what private law is. 

The economist knows what a market economy is. 

But what is a private law society? 

The term is not used in academia, either by lawyers, economists or sociologists. 

And yet one of the great goals of the French Revolution was to convert pre-

revolutionary society into a private law society. Strangely, this goal was never 

positively formulated; rather, one spoke of the abolition of rights of classes and 

professions and the distinctions between them, of overcoming a society of 

feudalism and privilege. Society of the time was described in terms of what was 

to be abolished, but without stating what society was to be established in place 

of the old one. 

This is peculiar. For it would not have been difficult to uncover and name the 

distinguishing criterion. Those who wish for a society without class differences 

and without institutional dependence between members of society can easily 

express this positively and state that they want a society of equal rights. A 

society whose members are not superior or inferior to each other 



(subordinated), but equal (coordinated). Everyone who lives and reflects on 

their experiences knows that whenever a domineering or privileged legal 

relationship between particular individuals or groups ceases, this does not result 

in a social or legal vacuum; rather, completely automatically, as a matter of 

course, private law fills the gap. Private law regulates relationships, powers and 

[76] transactions between equal individuals, i.e. between people who claim no 

political powers or special social competences in relation to one another.  

Private law exists in all societies, even in those in which societal production 

and individual consumption are most elaborately regulated and every group of 

persons has its social position, activities and behaviour prescribed, whether 

through legislation, through superordinated regulatory authorities or through 

custom and the environment. For it is simply impossible to channel everyday 

cooperation between socially connected individuals so completely that no room 

remains for improvised encounters between equals and for contractual 

agreements about individual plans. Even in the old class- and privilege-based 

society of Western Christendom, which was, by the way, rather generous in its 

endorsement of arbitrary power and particularities, private law was nonetheless 

in force. 

In this old feudal, hierarchical society, private law admittedly did not comprise 

the entire social order, but rather formed only a part of it, and only literally 

operated as a gap-filler. Although this gap-filler became ever more important 

over the centuries, i.e. although ever more relationships between members of 

this feudal, hierarchical society became governed by private law, private law 

still only applied primarily where relationships between members of society 

were not governed by feudal rights or privileges, i.e. only where those members 

interacted on the basis of full equality and in possession of a degree of freedom 

of disposition and planning.  



Private law was thus, during long and important periods of known history, 

always a building block of a huge variety of social orders. But it was merely a 

building block, not the entirety of the social order. As a result, the revolutionary 

endeavour to simply abolish all class differences, relationships of dependency 

and professional and trade privileges may have been a bold and risky leap, a 

leap of immeasurable consequences, but it was not a leap into nothingness, into 

a vacuum, into the entirely unordered, to be newly ordered; for the order that 

was to form this new society and govern the relationships between its members 

was already at hand, already legally valid and, furthermore, already almost 

entirely fully formed. […] 

[97] The French Revolution thus found in received private law a pre-existing 

Magna Carta for a free society, which was ideally modelled for its new task of 

regulating the entirety of society in all its fields.1 

Surely no one in the century before the Revolution, least of all a private lawyer, 

ever saw private law, a creation so greatly bewondered by the most 

distinguished experts, as a fully-grown, revolutionary pretender to the throne, 

a pretender that was only biding its time to establish its rule over all members 

of society amidst the ashes of the good old class order. 

Indeed, Karl Marx's saying that the new order already readies itself in the lap 

of the old applies to no known piece of revolutionary history as aptly as it does 

to the creation of the private law society. In the entire rest of history, one cannot 

find such a fully formed child of revolution, indeed a child welcomed with the 

 
1 If the French Revolution is here used as a paradigm, this is because in France the 
transformation from a feudal society into a private law society was a revolutionary idea. In 
England, the abolition of feudal rights and privileges in society took place far earlier and 
gradually, without particularly violent struggles and without the aid of a rational political 
programme, as a mere sideshow to specific constitutional and political power struggles over 
the restriction and control of royal power, over the demarcation of state and society, over the 
rule of law.  



greatest honours and the approbation of friends of the old order. In comparison 

to this unusually smooth birth of the private law society – after the initial 

violence and the expropriation of the old privileges – the conversion of the 

private law society into Marxist-Leninist socialist society was an 

extraordinarily manipulated, forced forceps birth; even today, doctors and 

midwives still tend to this soon to be 50-year-old child in white gowns, and 

every few years entirely new horoscopes are written. 

The fact that it was the noisy collapse of the old social order that imprinted 

itself on human memory, rather than the influx of private law into all areas of 

social life, is likely linked to private law society’s very long and legitimate 

period of incubation. In any case, the new law stabilised itself in the evacuated 

areas without any supervision. 

The famous historical feat of the revolution consisted in its violent revolt 

against a social order, the institutions of which were felt to be an affront against 

human rights, justice and freedom, and in its actualisation of the idea that 

everyone in society should have the same rights and the same status: in 

particular the status of a subject of private law. However, the pioneers of the 

revolution did not consider how the relationships between these free and 

autonomous members of society should be governed. Indeed, they did not need 

to, for the rules to coordinate a society of equal, free subjects of private law had 

already long existed, had been passed down from antiquity, had enjoyed 

customary or legislative validity since the emergence of Western states and had 

been nurtured, illuminated and developed by entire generations of astute and 

eminent legal scholars and judges. In short, the best thing a revolution could 

bring, namely a good ordering of relationships between free people, had long 

been achieved; the private law order merely had to be lifted out of its Cinderella 

state, out of its – from a political perspective – ‘wretched and contribuable 

state', to be elevated to the status of a social order and to be entrusted with the 



coordination of a society of free and autonomous individuals and of the 

companies and associations of private law created through their free will. The 

idea of doing so was a great, new and bold political idea; however, the idea that 

lies at the heart of the private law order itself, which establishes its capacity to 

organise a society of free individuals, to steer their cooperation into predictable 

and rationally accountable channels, is a separate matter. The revolutionaries 

of the revolution that was later to be described as 'bourgeois’ were not 

responsible for this idea. They merely trusted that the private law order was a 

capable order, based above all on the positive experiences formed of private 

law before it assumed the tasks of a social order, while still within the 

framework of very differently arranged, overarching social orders, while it 

merely had to regulate transactions between those who coincidentally 

encounter each other on an equal footing and seek to carry out a transaction that 

was, exceptionally, neither forbidden nor reserved for a particular profession. 

It certainly makes a difference whether private law merely regulates those 

relationships that arise where cooperation or coexistence of members of society 

is exceptionally not otherwise regulated, where the task of ordering cooperation 

and coexistence is not entrusted to other, not primarily private law–based 

orders, rules or authorities, or whether, alternatively, private law has sole 

responsibility for the guidance of social cooperation and coexistence of 

individuals. Historically, the private law order certainly did not earn its spurs 

in its capacity as a social order, but rather in its far more limited capacity as a 

gap-filler in the framework of entirely differently structured social orders. To 

this extent, the conversion of a feudal, privilege-based society into a private law 

society was indeed a leap into the unknown, or in any case a highly risky leap. 

Whether this leap was a fitful leap, from one day to the next – as in mainland 

Europe in the years of the French Revolution – or whether the conversion of a 

feudal, privilege-based society into a private law society occurred gradually – 



as in England – sooner or later political, and certainly academic, consciousness, 

had to take cognisance of the fact that private law had acquired a new function. 

This raised the further question of whether private law has the qualities to do 

justice to its new function at all. If one were to take the historical experience of 

its perceived success as sufficient evidence of such qualities, then one would 

nevertheless have to ask yet another question, namely how this is to be 

rationally explained. For without more, a rational, inquisitive observer could by 

no means presume that the coexistence of free, equal and autonomously 

planning individuals by itself coalesces into a social cosmos. Rather, 

probability would suggest the opposite result: namely, under the conditions of 

equality and autonomy for all participants, that chaotic discord and jumbled 

plans would result, unless one assumes contrary to all experience that all 

participants are autarchically self-sufficient. 

However, this particularly difficult question of how behaviour can be guided in 

a private law society, as well as how one has historically tried to do so, shall 

only be addressed in a later chapter of this work. For now, we are not concerned 

with why the demand arose in the Enlightenment that there should only be 

equal, autonomous people in society, or even with whether the generations who 

went to the barricades to pursue these claims considered their consequences. 

Rather, the consequences of this new claim for law and legal policy will first 

be examined. 

The resolution to abolish all class privileges was justified under the slogan that, 

henceforth, there shall only be a single social status in society, which is the 

same for all, and a single competence to arrange and transact, which is also the 

same for all, namely personal autonomy – a competence that is fully free of any 

powers of dominion or representation. 



This postulate that all members of society shall have this status is clearly not a 

private law postulate, but a political, constitutional postulate. 

For its significance goes beyond the sphere of a mere social order. For wherever 

state and society are distinct, different phenomena within a particular 

constitution, the status that a person enjoys within society will always also 

largely determine the opportunities for political influence and civic 

involvement that are available within the state. 

If we restrict ourselves to constitutions characterised by this dualism of state 

and society, one can distinguish two varieties: one for the time of the Middle 

Ages and the ancien regime, and one for the time after the French Revolution. 

Each corresponds to the other: One typically consists in a society of feudalism 

and privilege, overlain by a restricted or absolute monarchy, while the other 

typically consists in a private law society, overlain with a democratically 

constituted state or some variety of constitutional monarchy. 

It is now important for us to understand the interaction between, and the 

coordination of, state and society. 

It first needs to be established that, in both the pre- and post-revolutionary eras, 

there is always at least a conventionally regulated relationship between state 

and society – if one defines the 'state' as the social organism that administers 

political powers of governance, and 'society' as everything else that takes place 

in a nation. Throughout the centuries, both before and after the revolution, this 

socially regulated relationship evinces a very specific and constant structure.  

The foundation of this structure consists in the fact that the task of governance 

exclusively serves the protection and maintenance of society, but requires a 

special entity to carry it out, because society, i.e. the people in their entirety, is 

not an entity capable of action. In order to carry out this task for the benefit of 



society, the state – in the past the king – claims authority vis-à-vis members of 

society, but he holds this authority on trust, so to speak, for the society that is 

incapable of itself acting; it is a rather distinctive relationship of tension that, 

for reasons of practical clarity, was historically conceived of in England as a 

contract founded on custom since time immemorial. The state, according to this 

view, shall be restricted to the necessary exercise of authority and shall not 

succumb to the intoxication of power and seek to intervene in everyday social 

activities. One attempted to secure these principles by enumerating the tasks 

given to kings individually; everything that remained was the domain of 

society.  

The key principle to delimit state competence was that whatever is not a matter 

for the state is one for society. This principle determined the relationship 

between state and society in all Western European countries from the early 

Middle Ages to the present day, if one ignores those countries in which the 

distinction between state and society is no longer recognised at all and in which 

the state’s competence to govern has been expanded to include state control of 

all societal activities that one could conceive of regulating. This, however, is an 

entirely new type of state; at the start of the First World War, there was no such 

state anywhere on Earth. 

Moreover, it was characteristic of the dualist relationship between state and 

society that the maintenance of these limits to state competence must be secured 

by giving representatives of society within the state effective co-decision rights, 

given that the state is more powefully buttressed than society. Examples of this 

include the need for the consent of professions in order to raise taxes, the 

participation of professions in the legislative process and the rule that the king 

must exercise his power in accordance with the laws of the land, and that if this 

is not done, the king's councillors should be responsible, i.e. can be brought 

before court on pain of death. 



This unique combination of state and society was described, in technical terms, 

as the 'rule of law' (Rechtsstaat). The earliest and most passionate constitutional 

conflicts concerned this principle of the rule of law; above all in those times 

when the state was still represented by the king, and the representatives of 

society not only had to maintain the limits set by the rule of law, but feared for 

their co-decision rights. 

So far, for simplicity and illustrative purposes, we have not only pitted state and 

society against one another, but we have also personified each of these two 

phenomena. We have set state and society in opposition to one another as if we 

were dealing with incorporated bodies, capable of intention and action. It is 

undisputed that this is true for the state; the state is an incorporated body, 

equipped with organs that can form intentions and carry out them out. Can one, 

however, also say the same thing about 'society'? Legally speaking, it is 

certainly not correct; for whatever ‘society’ may mean from a legal perspective, 

it is by no means a ‘person’. It cannot hold rights, it cannot enter into 

transactions and it cannot represent others, not even the entirety of its members. 

How then, one asks, can one speak about state and society in a way that forms 

the impression that society is an opponent of the state, that it has particular 

competences that can be distinguished from the competences of the state? How 

can one speak as though there were a constitutional principle that demands a 

dualism of state and society, that the state respects the autonomy of society and 

that society respects the lawful prerogatives of state power? Indeed, how can 

one speak as though the presence of these opposing autonomous entities and 

the acceptance of particular hierarchical and functional relationships between 

them, within which the state takes on some sort of role as an organ of society, 

were an essential element of the definition of the rule of law? Can the 

description ‘society’, used in this way, have any meaning to a lawyer other than 

merely a word used to refer to all the citizens or inhabitants of a country?  



In the past, lawyers wholly took this stance. As a result, they did not even 

recognise the word ‘society’, in the sense used when we speak of state and 

society, as a legal term. There is no ‘society’ in the sense of a body that could 

hold constitutionally protected rights and competences against the state. Such 

rights are only held by individual members of society, insofar as they are legal 

persons. Thus, one also did not speak of society having a legally guaranteed 

sphere of competences, but of human rights or a person’s fundamental rights. 

The sole person, the individual, the human, rather than society, was set against 

the state. The constitutional position of the individual vis-à-vis the holders of 

state power is in fact the only thing that the legally trained eye can recognise; 

for only legal persons can be bearers of rights, and ‘society’ is not a legal 

person. It possesses no organs that could form a collective intention; indeed, 

leaving aside the state itself, it does not have a single body that could carry out 

any acts to protect its interests vis-à-vis the state. 

Thus, when the lawyer thinks of the rule of law, the model of the individual and 

the state comes to mind. She cannot, however, conceive of the model of society 

and the state. 

This not only applies to lawyers. The entire epoch that has foucsed on the slogan 

of human rights saw the tension as lying between state and human. Even the 

opponents of the French Revolution embraced this antithesis and blamed the 

spirit of the Enlightenment for the fact that, as a result of the destruction of 

medieval society it caused, people were torn out of their whole customary social 

embedding, and were, one may say, thrown naked, helpless and trembling 

directly before the compassionless face of the colossal monstrosity and 

leviathan that is the 'state'. With this, one scraped the humus from the 

population, robbed the once so comfortably furnished, hierarchically arranged 

society of its character as a home, and simultaneously transformed the state into 

an impersonal, functional skeleton. 



Indeed, such claims have been made by conservative, socialist, middle-class 

and religious elements for seven or eight generations. 

In spite of this, the assumption that the French Revolution emancipated people 

from society is erroneous. I do not wish to argue about whether there were 

political and philosophical viewpoints that desired such a result. I would instead 

like to establish, purely factually, that the French Revolution by no means 

emancipated people from society – from a constitutional perspective, at least – 

but on the contrary surrendered them to society. The only thing that changed in 

the sphere of society was that, as stated above, society was transformed from a 

feudal society of privilege – which contained private law, inter alia – into a pure 

private law society. However, a private law society is certainly not the mere 

coexistence of unconnected individuals, but rather a plurality of people who are 

subject to a uniform order, in particular a legal order. Private law not only 

creates rules that members of society are subject to when they make contracts 

with one another, when they acquire rights from one another, when they 

cooperate and perform their contractual duties or when they act, plan or do not 

act in other contexts; it also grants to all persons within its sphere an 

extraordinarily wide freedom of action, a competence to exist and plan 

activities vis-à-vis their fellow humans, a status within the private law society 

that is in no way a gift of nature, granted along with humanity’s faculties and 

will, but a social, civil right: not a natural ‘can’, but a social ‘may’. 

In short: If one sees the structure of modern, post-revolutionary, democratic, 

industrialised nations as consisting only of the state on the one side and the 

individual on the other, one omits an important element of modern 

constitutional reality. The legal reality is that, in the constitutional framework 

underlying our own state and all modern states following the rule of law, the 

individual is tied into the state through the medium of the private law society. 



There is, of course, some truth in saying that, in the modern state, the individual 

is confronted by the state directly rather than through so-called social 

intermediaries. She can certainly create such intermediaries through private law 

contracts, or, through private law declarations, join established organisations of 

this kind. However, she must herself realise these possibilities through use of 

her own personal autonomy; she does not encounter them as institutions of the 

political constitution. This even applies to political parties, without which the 

citizen of a free state can do little, in terms of, for example, utilising her right 

to vote. Even these political parties are private bodies, created by members of 

the private law society through their personal autonomy, using means provided 

by private law, not institutions of the political constitution. However, there shall 

be no further discussion of this at present. For in our context, the key thing is 

to draw attention to the fact that, since the abolition of feudal society the state 

is faced with a private law society, not a collection of millions of unconnected 

individuals.  

We have now come to a difficult question: If our present society is a private 

law society, i.e. a society held together and constituted by a valid, positive 

private law order, which possesses no organs, howver, and is not capable of 

action vis-à-vis either its own members, external forces or even its own state, 

how can one thus – legally or sociologically – conceive of embedding this 

private law society within the whole that encompasses both state and society, 

of its antithesis to the state and, finally, of the legal relationship between the 

private law society and autonomous subjects of private law? 

If, in answering this question, we succumb to doctrinal speculation without 

considering the reality of positive law and regulatory policy, we could easily 

fall into error. However, we should observe how private law's authority is 

created and enforced in historical reality: who interprets it, who determines it 

in cases of dispute, who ensures obedience to such determinations if necessary 



and how, for example who keeps the registers envisaged by private law and 

who performs the various support roles requiring political authority on which 

private law and its considerable channelling power are dependent; if one 

considers this reality, then a look at both our laws and legal and practical reality 

shows us that the state, as the operator of the political apparatus of power, 

supports and maintains the unincorporated, intentionless private law society, 

this almost immaterial phenomenon. Even a private law society cannot function 

without state power, even where it does not need to assert itself against external 

or internal dangers. Even for its own mechanisms to function, it requires 

maintenance that it cannot itself perform. This maintenance is carried out by 

the state, being a task that, while thoroughly servile, is by nature a task for 

authority. It is for this reason that tasks that had no other purpose but to 

encourage transactions within society have long been subject to royal 

prerogative, such as monetary sovereignty, the power to bindingly determine 

weights and measures or the power to regulate ports, fairs and markets.  

Ferdinand Lassalle was thus wholly correct in describing this revolutionary 

conception as the liberal night-watchman state. The fathers of this conception 

saw in it neither as folly, nor a betrayal, but as a programme that was to be taken 

seriously and important for the fate of humanity. They adhered neither to a 

Machiavellian philosophy of oppression, nor to a romantic-aesthetic idolisation 

of and exultation in the animal spirit, and thus were also not of the opinion that 

it was the task of humanity to give free rein to the wild, natural state of violence, 

but on the contrary that its power should be tamed in order to serve a peaceful 

society of free people. 

This conception of the state's rationale and of its purpose as purely to serve 

society was once expressed by Pestalozzi, the ‘father of orphans’, in a very 

striking way. He said: ‘But you, tender and pale political scientist, who 

condemns your fathers for occupying themselves so with collective, civic tasks 



and so strongly made the inner harmony of citizens the highest purpose of their 

rule, hear the truth! The performance of collective, civic tasks is always the 

greatest task of a wise government!' 

It is in connection this view of the state that one was not prepared to saddle the 

state with being the nightwatchman over the private law society merely 

alongside its true, grandly ostentatious, monumental tasks of governance, but 

saw in the devoted and intelligent execution of the nightwatchman's task the 

true and most important function of the state.  

One could describe this function as follows: In order for private law to be able 

to coordinate the plans of all its members in accordance with its system, private 

law society requires the assistance of political power, if only to a modest extent 

and merely as maintenance. To funciton, it requires an armed nightwatchman; 

however, private law helps to guide the plans of its members silently, 

automatically and with an astounding minimum of resistance and disobedience.  

As we have seen, the private law society is, in contrast to the state, not an entity 

that itself plans and acts, either for itself or for its members. That which is 

planned and carried out in the sphere of the private law society is instead 

planned and carried out by its members and their voluntarily created 

associations. Nevertheless, the term ‘private law society’ is not merely a name 

for the entirety of its members, but rather a description of a very specific type 

of connection between them, which possesses very specific features – first and 

foremost legal features – in which the capacity to coordinate, and to this extent 

indirectly to guide and influence, the plans and behaviour of free, autonomous 

individuals is inherent. Here, I wish to name the three most important such 

social features: language, private law and the free market. If I may – somewhat 

rationalistically – refer to language, private law and the setting of market prices 

as guiding or coordinating instruments, they differ from other such instruments 



and methods of supra-individual coordination of human plans and action in 

terms of both their creation and mode of operation. 

As regards their creation, they are supra-individual, cooperative forms of 

concordance, but they do not possess the character of resolutions or agreements: 

they consist in an indeterminate number of individual inquiries, directed 

towards all concerned, and an indeterminate number of individual reactions to 

such inquiries, resulting in convergence through acclamation. This is how 

language, with which we think and compose, is formed; just like customary 

law, and just like the market price, which signals to every supplier and 

consumer the scarcity of countless goods. These are very complicated 

interpersonal processes, each of which (language, private law and the formation 

of market prices) require, at least, highly developed social communication; 

customary private law and the formation of market prices also require a highly 

sophisticated culture and stability of association. 

As regards their mode of operation, its distinctiveness consists in the fact that 

the behaviour expected of people vis-à-vis countless familiar and unfamiliar 

members of society is not prescribed. Rather, it is simply left up to them. They 

are trusted themselves to work out and discover the correct, proper behaviour 

(i.e. behaviour fitting to the particular, individual external situation), 

themselves to navigate the social data known to them. 

The need for every person to coordinate their individual plans and behaviour 

with the plans of others and social data, is inherent in the character of society: 

she who moves among equals and who does not live autarchically, but is rather 

required to interact with others, must adjust to society. This coercion arises 

from a situation, not from political authority. If one is not autarchic and has the 

right to plan and act autonomously, yet must exercise this right in a society of 

equally autonomous individuals, one must take account of the free reactions of 



free fellow individuals to one’s own free actions. The same freedom of all 

others puts inherent limits on the freedom of each person, and involves a type 

of coercion of each free individual. 

One could of course object that this order functions as a pure lottery, unbearable 

from a perspective of either ethics, justice or social solidarity. Before passing 

such a harsh judgement, however, one should consider that the reactions of an 

actor’s fellow individuals (the 'receipts’ that she receives, so to speak), provide 

her with very important, valuable information. For when she originally begins 

to act, when she is still probing in the dark, so to speak, in an unmanageable 

thicket of social information, of which she is familiar with only very little, the 

'receipts' for her successes and failure suddenly bring some light into this 

darkness; now she at least knows how her fellow individuals have reacted. She 

will try to draw conclusions from these receipts and to adjust her future 

behaviour accordingly. 

The coercion that results from these receipts is elementary, but is different from 

all legal and command-based coercion in that the legal freedom of the victim is 

not affected. Moreover, one must always bear in mind that when an actor makes 

decisions in the economic sphere, one is not concerned with decisions between 

'good' and 'bad', between ‘permissible’ and ‘impermissible’, but between 'fit for 

purpose' or 'not fit for purpose', between 'advantageous' or 'disadvantageous'.  

However elementary the factual need may be that results from the reactions of 

free fellow individuals and those reactions' effects on the actor (in the form of 

individual successes and failures), one is still not concerned here with either a 

moral or a political need. The unsuccessful actor may continue her unsuccessful 

behaviour without being held responsible by any political or pedagogical body 

as a result; in these cases, she is punished through the continuance of her 

personal misfortune, which can by her own free choice be prevented by 



reasonable adjustment. It is a matter of taste whether one prefers to be 

controlled by fortune or by barristers, judges, policemen, public officials, 

Blockleiter and politruks, i.e. by fellow individuals exercising control in the 

garb of authority powers and quasi-acral public functions.  

To this extent, too, the need that exists in such a coordinating order differs from 

coercion through legal commands; members of society who are driven to 

change their behaviour are not prescribed any specific behaviour that she is to 

observe in future. The recipient of such a ‘receipt’ rather knows only that her 

previous behaviour did not receive proper approval in the eyes of her fellow 

individuals; she does not know what alternative behaviour would win such 

approval. Even the behaviour with which she now responds to the unfavourable 

reaction of her fellow individuals to her previous behaviour could potentially 

fail. One must experiment, and pay to learn, to sufficiently develop one's 

judgement as to what fellow individuals expect of one.  

Naturally, such an experimental system has the character of a game. In terms 

of legal and social policy, this is only acceptable to the extent that this game is 

not purely a game of chance, but to a considerable extent a game of skill, in 

which only the hard-working and the intelligent succeed in the long term. 

Success may not result too much from coincidence, but must to a certain extent 

be predictable; better put, success and failure must have instructive value.  

This presupposes, however, that this social cooperation towards coordination 

between autonomous, but not autarchic, individuals possesses a signalling 

system. Autonomously planning individuals must have the ability to acquaint 

themselves with the plans, behaviour and reactions of fellow members of 

society, as well as a raft of other external social information, as reliably, but 

also as easily and as quickly as possible, without the individual forced to make 



such swift, permanent adjustments having to conduct expensive investigations 

and study entire libraries of statistics.  

It was an incredibly important and significant discovery for our understanding 

of the reality of our state and society that such signalling systems do in fact 

exist, that they have been polished and filed into shape, over entire eras, more 

or less without planned state power, indeed without conscious human insight, 

through the unconscious, intelligent everyday behaviour of countless 

generations of individuals.  

I have already named the most important of these: language, private law and 

the setting of market prices. 

There shall be no further discussion of language here. Instead, let us consider 

private law. It appears to us as a collection of rules, institutions and principles 

that is, by human standards, remarkably complete; it not only regulates 

transactions between equals, but to a large extent makes them possible at all. 

The most important, and indeed nearly all, of these rules, institutions and 

principles, and as a result of their almost perfect equilibrium continue to bring 

further challenges to the intellectual curiosity of those who study this branch of 

law. The internal structure even of individual aspects within the entirety of the 

private law order is so suited to evoke wonder that many lawyers, amazed by 

the aesthetic charm of such a logically consistent, do not even notice how 

incredibly effective the socially coordinating effect of private law is. In setting 

suitable rules for the cooperation and coexistence of equal bearers of individual, 

autonomous plans, it imperceptibly but very enduringly influences the the 

content of individual plans and their adjustment to the plans of others. Although 

conceived and composed by humans, private law, too, is a social construct that, 

once it has been brought into existence, thinks and composes for each one of 

us, much like language.  



Finally, regarding the most recent of these signalling systems, namely the 

setting of market prices, it is the most mechanical or calculable of all the 

signalling systems created by society; a system that presupposes a whole row 

of further social creations, first and foremost a highly developed system of 

private law, second money and third an unusual degree of mobility and 

publicity of social occurrences. Money allows all exchangeable goods and 

services to be valued according to a measure recognised and used by all, to be 

valued using a number, so to speak. The mobility and publicity of social 

occurrences within a private law society allows all buyers and sellers to 

discover what prices have been paid and received by other buyers and sellers, 

so that every buyer can select a cheaper seller, and every seller a higher-paying 

buyer, with the effect that, at all times and for every type of good, a price level 

develops, above which a seller cannot find a buyer and below which a buyer 

cannot find a seller. The level of this not only mathematically, but factually 

fixed price level is represented by a number that is affected by the individual 

evaluations of all buyers and sellers, and which as a result expresses the actual 

scarcity of every product, according to the judgement of all participating in the 

market at that time. We are concerned, here, with what can roughly be described 

as a plebiscite, which is reached, balanced and made ascertainable through 

countless individual valuations.  

How this takes place in detail has been researched and described by theoretical 

economics. I need only mention the law of marginal returns. In the market price, 

this negotiated number, both the volonté des touts of all market participants and 

the entirety of the social and natural data affecting individual decisions are 

reflected. No human mind knows and has an overview of even close to the 

entirety of all reactions and facts from which this social cosmos, reflected in 

the market price, is formed; even the most incredibly world-wise statistical 

expert would not be able to keep this ever-changing kaleidoscope of millions 



of pieces of social information in mind at the precise point she makes an 

individual decision to buy, sell or make an investment. However, the market 

price frees on from any need to know all this. We need know nothing at all 

other than the market price, and this we can read in a newspaper. The formation 

of the market price predates the invention of computers. However, the 

computers of our time must first be provided, or as it is now put, 'programmed', 

with data and this preparatory work is a very difficult task that as yet can only 

be performed by the human mind; the social computer takes care of forming 

the market price by itself, without any further human programming with the 

necessary social data, and it forms this price by taking in remarkably fresh data 

that even our top statistical institutions only acquire weeks or months later, 

before broadcasting it over Morse and telex. Our engineers and physicists 

would certainly be incensed if they knew to what a remarkable extent the 

private law society has surpassed them, in complete innocence, without any 

cognisance of what it is doing, by force only of the inherent intelligence of the 

coordination principle. And to think that the wise and learned generations used 

to laugh and complain when Adam Smith first spoke of 'pre-established 

harmony'! 

In describing these signalling systems, in particular the setting of market prices, 

our attention has been drawn to the problem of guidance: a problem that is 

always present and must always be resolved where humans not only coexist, 

but also cooperate.  

The distinguishing feature of the signalling function of market prices lies in the 

fact that it uses a guidance mechanism that allows a social process of 

cooperation of remarkable sophistication to run without guidance or an overall 

plan. No human mind steers the whole, no overarching plan brings participants' 

contributions together in a rationally ordered, disciplined cooperation of all 

participants, to a result that was desired, considered and planned in advance. 



There are only partial plans, restricted to the contribution of individual 

businesses and to the fulfilment of consumer needs of individual consumers and 

households. These business and consumer plans are made autonomously, i.e. 

through recognised, exclusive individual competence, by those who intend to 

plan the relevant contribution; the person planning must account to no one but 

herself for these plans, neither to other market participants nor to the state – 

provided, of course, that she obeys the law, the ‘rules of the game’ and good 

faith.  

If, however, the guiding power of market prices does not consist in bringing the 

partial plans of autonomous participants into an overall plan, to a social result 

that was known and desired in advance, what does it consist in? The answer is 

that the guiding power of signals consists in coordinating the partial plans of all 

participants with each other, on the basis of decisions made by the participants 

themselves by agreeing to bilateral, remunerative contracts of private law, 

every day, in every case that goods move from one person to another. 

That should first indicate that, insofar as the meeting of demand with goods is 

achieved through a contract between a supplier and a consumer, the suitability 

of this transaction is legitimised, between the two parties, by the parties’ 

agreement. By voluntarily entering into a contract, those participating in the 

interpersonal exchange of goods show that they see the transaction in question 

as being in their best interests. For every buyer, the goods are worth the money, 

and for every seller the money received is worth the goods. To this extent, a 

given flow of goods, through entire chains of voluntarily agreed contracts, is 

brought about to satisfy demand that is made known by previous purchases. 

This bilateral balancing of interests is brought about through the coordinating 

power of a private law transaction, in particular through a contract to perform 

in exchange for valuable consideration, the classic synallagmatic contract of 

the sale of goods. Indeed, one may say that the synallagmatic contract and its 



performance is the hallmark form of cooperation in transactions between equal, 

autonomous individuals.  

Thus, private law is to this extent a crucial participant in guiding transactions 

in the free market. The following applies to agreements on the value of 

contractual performance and consideration: The value of performance is equal 

to the value of the consideration, insofar as the individual interests of the two 

contractual parties are concerned, for which various specific social situations 

of need, dependency and power can be determinative. Where a sale comes 

about through individual negotiation, i.e. where each party tests the willingness 

of her counterparty, the price only represents a single, historical relationship 

based on the context-specific needs of particular parties, a repeat of which 

cannot be expected in transactions even with the same party, or especially in 

transactions with other parties.  

If prices are to guide the production of businesses that are specialised to 

constantly produce a small number of specific goods, then prices that must be 

individually negotiated for each contract are not a very useful guide. At the 

least, one would in that case have to calculate, using some statistical method, 

middle or average prices, i.e. one would have to engage in a speculative process 

that, already due to its mere inconvenience, would not be very reasonable or 

economical. It would be far more preferable to have a system in which one 

refuses to negotiate prices, but rather sets a properly calibrated price for all 

buyers, which also tends to be adopted by all competing sellers of the same 

good. The price would then not need to be calculated using some statistical 

process, but through careful observation of the practical prospects of success, 

in terms of both one's own and competitors' sales, and of the reaction of 

customers, as the result of speculative, practical behaviour, so to speak. One 

could describe this as a power struggle. However, it is a power struggle that 

ends in a decision that takes into account the interests of all consumers and 



suppliers of all goods, and on which no participant has an ascertainable 

influence that she herself can take into account. The decision of all involved 

leads to a settled price for every single good at every point in time, the amount 

of which is determined by the perceptions of scarcity of a very particular buyer 

and a very particular seller, namely the so-called ‘marginal buyer’ and the so-

called ‘marginal seller’ (or ‘marginal producer’ or ‘marginal business’). 

I will attempt to paraphrase this for normative, legal, regulatory policy 

understanding of this doctrine and these terms. One could perhaps illustrate it 

as follows: 

The marginal buyer and marginal seller are not imaginary, constructed people, 

but real, flesh and blood participants in transactions, i.e. those whose valuation 

of the goods and money to be exchanged are least influenced by particular 

social dependencies; one may fairly say that it is only their valuations, or 

certainly their valuations more than those of others, that are influenced on the 

one hand by the scarcity of finance, determined by the distribution of economic 

power and monetary policy, and on the other hand by the scarcity of the relevant 

good, determined by the current volume of goods offered. This means that it is 

those consumers and suppliers for whom the situation that is desirable for a 

society of free, equal, autonomous individuals is most fulfilled: namely the 

situation where the dependence of a single member of society on the entirety of 

all other members of society and on the functioning of a coordinating social 

order, as is the hallmark of any society based on the division of labour and 

functions, becomes most clear, unadulterated by particular dependencies of 

single individuals on particular other individuals, social groups or classes. This 

is the situation in which individual freedom (autonomy) finds its only inherent 

limits, in the same freedom (autonomy) of all others; or in other words, it is the 



situation that is found in an ‘association, in which the free development of each 

is the condition for the free development of all'.2 

To the extent that the process of price formation is determined by marginal 

buyers and sellers, for whom the conditions noted above are fulfilled, the 

market price gains the quality of an economically conclusive index of scarcity 

and becomes suitable to steer the entire production of the entire market towards 

the sole goal of overcoming scarcity. The judgement as to scarcity, expressed 

in the market price, thus comes into being through a social, legal and generally 

institutionalised process of adjustment similar to a plebiscite that has neither 

the character of a contractual agreement or that of a political resolution, of an 

authoritative decision. 

Market prices are guiding signals, and the process of their creation and 

determination takes in and evaluates more natural and social information than 

is possible for any other conceivable means of guidance. This is even true of 

market prices formed in rather disturbed market conditions, e.g. prices in a 

monopoly, or so-called unbalanced prices, which can occur where there is a 

unilateral or bilateral oligopoly or a bilateral monopoly. Although all these 

atypical market prices, or more accurately market prices that do not conform to 

the system, possess a variable and embarrassing degree of arbitrariness, 

exploitation and social conflict, they still prevent economical harm more 

effectively than any politically formed and decreed price. Even if we assume 

that a [98] government, in decreeing prices, is more motivated to reach a price 

that is socially just and correctly guides production than may be assumed for 

private market participants, or groups of market participants, that possess the 

ability to influence the market price, even the most knowledgeable and 

 
2 The phrase cited, which would have been a suitable guiding principle for the private law 
society and the accompanying free market economy, can be found in the Communist Manifesto, 
as the concluding sentence to the second chapter.  



intelligent government knows only a fraction of the information that affects the 

formation of a market price – even in a monopoly – in a process that, like a 

modern computer, is not capable of consciousness and lacks any personal 

facility for judgement, but reacts to countless individual acts of consciousness 

and judgement, like a computer reacting to the information that it receives or 

with which it is programmed. Even the best government can never even get 

close to informing itself so thoroughly as the market – even a disturbed market.  

For now, we can refrain from making any further observations on the market 

system of guidance, although important points remain undiscussed; for present 

purposes, it was merely necessary to illustrate the characteristic features, or the 

normative features, of this indirect means of guidance.  

In doing so, it is crucial to realise that the functioning of the market system of 

guidance requires the existence of a private law society. All members of society 

must enjoy personal autonomy, no member’s personal autonomy may be 

restricted, and no one may have more powers than those afforded by personal 

autonomy. In their transactions with one another, all members are restricted to 

the means provided by private law for the realisation of their plans and 

intentions. This means that private autonomy may not contain any coercive 

power to command or tax [kein Titelchen Befehls- und Besteuerungsgewalt]. 

All decisions that require coercion for their implementation and must be 

binding on all should require the volonté générale. The sole bearer of the 

volonté générale should be the state, including local government where 

applicable. 

The tasks reserved, even in a free market society, to the volonté générale 

include everything [99] to do with the operation of the system of free market 

guidance. However great the sphere governed by personal autonomy may be in 

a free market economy, it is nonetheless clear that, even in a market economy, 



the task of guiding these autonomous plans must remain outside of personal 

autonomy's sphere of competence. 

There has never been any difference in opinion on this point so far as private 

law [Privatrechtsordnung], which plays such a large part in guiding the free 

market, is concerned. The creation of private law norms is an act of legislation. 

It does not matter whether this act is carried out by a resolution to pass a law or 

through the formation of customary law. Even rules of customary law are 

normative rules that are binding on all and that members of the legal system 

must obey regardless of whether they agree with the content and validity of the 

rule in question. As explained, however, private autonomy contains no form of 

competence to command others against their will. The power to create generally 

binding norms is by nature a political power, one that exceeds the power of an 

individual’s autonomy, who is responsible only to herself for her acts and 

omissions. In exercising such a power, one takes responsibility for interfering 

in the sphere of another. As a result, the exercise of such a power must be 

determined according to a different set of rules to acts for which one is purely 

responsible to oneself, where any involvement of a third party is permissible 

only to the extent that the third party gives her agreement through a legal act. 

This also applies to those elements of the free market guidance system that do 

not have the character of legal principles. In particular, this includes two 

important concerns: 

First, taking measures to ensure that market prices, determined by the social 

process of adjustment described by the theory of marginal utility, replace 

bilaterally negotiated prices. This includes, for example, all governmental 

attempts to increase the security of transactions, the transparency of economic 

activity, the [100] intensity and universality of dissemination of information, 



mobility of economic actors and particularly the protection of freedom of 

expression, of research and of debate. 

Second, disabling or minimising the effect of all personal or social relationships 

of dependence of individuals or limited groups within society on the process of 

forming market prices. This includes, first and foremost, legislative or 

regulatory measures that aim to influence the nature of the market, ie to create 

favourable conditions for the development of the most effective form of 

competition possible in the market, to counter the formation of monopolies and, 

insofar as workable competition cannot be secured, to counter the formation of 

unilateral monopolies by favouring other means of control and competition, 

following the maxim that: a partial monopoly is better than a monopoly; a 

bilateral monopoly is better than a unilateral monopoly; an oligopoly is better 

than a full or partial monopoly; and a partial oligopoly is better than the three 

other types of market mentioned. 

The need for a stable currency is also part of the regulatory framework, and is 

important for that reason alone that monetary stability is required to make 

market prices suitable to guide production properly and safely from speculative 

interference from society.  

It is also important for the functioning of a system of guidance dependent on 

the coordination of autonomous plans of equals that understanding of its design 

becomes common not only among the people, economic actors and 

associations, but also among those governing, among parliamentarians, 

educators and journalists. It is not enough for understanding of the free market 

system to gradually improve; for it to be more rationally and knowledgeably 

used in politics; for theoretical expectations to be scrupulously compared to 

practical reality; or for its principles and institutions to be constantly tested 

through criticism, above all the criticism of its main opponents. Rather, [101] 



practical cooperation of people under the conditions of the system and the rules 

of the game,3 and in submission to the rules of the game, must be ceaselessly 

trained. The rules of the system must be passed on through flesh and blood. 

This applies to every social order and to every constitutional system. However, 

it applies especially to an order that relies on balancing mechanisms, like the 

market price system. For in all things concerned with balance, it is true to say 

that it is not enough to comprehend its workings in theory; its mode of operation 

must be discovered in practice, through experimentation. This applies no less 

to a society than to an individual trying to succeed in, for example, skiing. In 

order for a society to master economic activity under the rules of a free market 

economy, a process of practical experimentation and understanding is 

necessary; this in turn requires interest and participation in the system. 

This understanding and interest in turn require nurture, i.e. a process of social 

[102] and political education. This is what people refer to when speaking of 

‘integration’ of an order or constitution. The word Einverleiben 

(‘incorporation’) provides a vivid description. The best and most important 

aspects of this process of incorporation occur in the sphere of society; but every 

 
3 The term ‘rules of the game’ (‘Spielregeln’) is important, but arouses objections among some 
authors, who evidently have difficulty controlling the disdain evoked by association with games 
such as roulette, Skat or football. However, it remains the fact that there are systems of 
subordination and of coordination, and that the guidance of participants is achieved in the 
former through orders and instructions, and in the latter through the rules of the game; in 
subordinating systems, moral, civic virtue consists in obedience, while in coordinating systems 
it consists in fairness. There is a form of vicious circle at play here: disdain for the idea of rules 
of a game easily leads to disdain for coordinating systems – similarly to how Kaiser Wilhelm I 
lowered his respect of Bismarck’s advice when he discovered that Bismarck enjoyed the waltz 
– vice versa, pre-existing prejudice against coordinating systems can induce the temptation to 
disparage the idea of the 'rules of the game' through connotation with games of chance, thus 
tarnishing coordinating systems through connotations of frivoulousness or flippancy. It is of 
course indisputable that nothing impresses the authority of supra-individual orders on 
individuals more dramatically or impressively than a majesty that has no sense of humour; the 
majesty of the starry heavens above us and the moral rules within us seem far less imposing 
when we conceive of them as rules of a game and of such a modest virtue as fairness. It appears 
that even among thinkers, respect for a system sometimes diminishes merely because it is 
conceived of in our consciousness in a more urbane form.  



form of education requires considerable communal institutions and investment. 

Education is a political task, at least in a modern private law society that does 

not appear to be capable of reaching agreements in the public interest to produce 

the necessary instruments and conditions to do so through private law. Thus, 

the assistance of the state is also necessary in this respect. 

Although the free market system leaves the most important thing, namely the 

creation and realisation of plans for production (and consumption) to the 

autonomous decisions of members of society, it allocates the task of creating 

and maintaining the framework of the system to the state. As in almost every 

field of existence, there is cooperation and division of labour between society 

and state, between private and political activity. 

This division of labour admittedly differs in a private law society, where the 

economy is thus a market economy, from a centrally planned economy, in 

which it is envisaged that all members of society are bound by a central plan 

formed by the state that turns economic actors, or at least those individuals 

involved in production, into executors of political instructions, which they are 

bound to obey. Here, the relationship between state and society is noticeably 

top-heavy; society hangs like a deflated tube from the giant head of the state. 

However, this alternative did not exist at the time that the traditional feudal, 

privilege-based society was transformed into a private law society; no thinker 

or politician had even suggested it in the thousand years before the French 

Revolution. […]It is indeed a real alternative to the free market solution; 

indeed, it is the only alternative method of production and meeting demand that 

still remains in question today. It was only after the free market order had long 

been conceived, turned into a political programme and been realised that the 

centrally planned system was in turn conceived, turned into a political 

programme and, in some states, realised. Intellectually, the idea of the centrally 



planned economy was a response to the free market idea, born out of a highly 

extreme theoretical critique of it. This issue will be returned to later. For now, 

it is enough to establish that although the free market is intellectually far more 

complex than the centrally planned economy, which relies simply on the 

principle of subordination, as applied in the organisation of every 

administrative authority, every business and above all the military, was 

conceived of and realised at an earlier point in history than the more simple, 

crude and brutal centrally planned system. […] 

In understanding its historical development, however, it is first far more 

important to think of the economic system that existed when the free market 

solution was conceived and turned into a political programme. What did society 

look like then? How did society and state divide up their tasks? At the point 

that the old society was converted into a private law society, what changes had 

to be made to the structure of the state and the division of labour between state 

and society?  

A survey of history leads to the surprising conclusion that these questions were 

already remarkably clearly perceived and theoretically thought through before 

the revolution. The so-called ‘bourgeois revolution’, incidentally a name 

invented by later socialist critics without the adherents of the revolution 

noticing, acted with a clear perception of the old order and a far-sighted 

understanding of its own goals; it knew very precisely what it desired and 

formulated the aims of its programme very precisely. This not only applies to 

the creation of the private law society and the demand that production and 

consumption be planned through personal autonomy and with freedom of trade; 

it applies also to the idea that the state role consists merely in maintaining the 

framework of the system, to the measures taken to organise, limit and allocate 

the state power used to achieve this, and finally to the provisions needed to 

secure the division of labour between state and society. 



In these various contexts, as regards society, the state and the relationship 

between them, the ‘bourgeois’ revolution was faced with the following 

conditions: 

‘Society’ was hierarchical. The ‘state’ was an absolute monarchy. Insofar as 

the economy was concerned, the borderline between state competence and 

society’s competence, throughout its various layers, was convoluted, as the 

result of a fluctuating power struggle that cannot be easily reconstructed. 

If one is to understand this opaque patchwork of historical compromises 

between different layers of society, as well as between the upper class and the 

crown, one must first realise that there was no concept of an 'economic system' 

at all; this concept was only formed when the interrelationship of economic 

activity in a free market was investigated, first by natural lawyers and then by 

economists in the eighteenth century. This investigation led to the discovery of 

economic cycles (by the Plutocrats) and the interdependence of all economic 

activity in a market economy (by the classical economists), insights that in turn 

caused them to search for a guiding principle. Until that point, neither the 

people, nor their political leaders, nor the learned were accustomed to the idea 

that the economy is a process in need of direction (and therefore also always in 

some way guided on a supra-individual level). Indeed, one could even say that, 

until well into the High Middle Ages, there was no economic policy in the 

modern sense. In principle, it was only in the era of the sovereign police and 

welfare state that one began to intervene in subjects' economic activities 

through a more or less rational system of incentives and disincentives, in order 

to encourage behaviour that helps to overcome scarcity and prevent behaviour 

detrimental to overcoming scarcity. The cameralists tried to examine ways in 

which the state could improve welfare and systematise the use of instrumental 

policy tools. Among these tools, even the granting of commercial privileges 

and of conditional monopoly rights played a considerable role. These were 



admittedly tools of governance that were already commonplace in earlier times, 

i.e. before the state pursued economic policy. Then, however, these tools were 

not used for an economic goal, but rather only for purely social ends. 

If one wishes to understand how economic cooperation was actually guided in 

those times, one must fully grasp this idea – although, at the time, no one was 

conscious of it or even interested in the matter. 

Very simply and primitively, it consisted in the desire to integrate a new, 

emerging social class, a class that did not fit within the feudal system. This was 

a middle class of free persons, i.e. of persons who were serfs or descendants of 

serfs, who now had no feudal lord, yet were not members of the nobility, 

because they did not themselves have any serfs. It was a layer simply of ‘free’ 

people, who subsisted partly on wages and partly, in towns, on some variety of 

street trade or permanent business. Their relationships to members of the old 

classes, the landowners and serfs, were solely regulated by private law, 

although private law was then no more than a gap-filler that granted no social 

status, for ‘personally autonomous’ was then not a legitimate status.  

The old, two-layered society thus had to somehow fit these people into its 

system. It did this by forming them into a new class, a class between the landed 

gentry and serfs; it was named the ‘bourgeois’ class. This class always 

consisted of two layers, however, namely the 'established' bourgeoisie and the 

– likely far more numerous – destitute masses, the travelling poor, such as 

mercenaries and vagrants, and the local poor in towns and cities, who were the 

greatest recipients of the churches' charity.  

The distrust of the old feudal classes was, of course, focused on the established, 

more affluent members of the bourgeoisie, in particular industrialists and 

merchants, i.e. those members of the free class who could pose a danger to the 



landed gentry. The danger consisted in this class becoming the hotbed of a 

plutocratic elite, which would establish itself in competition with the feudal 

landed and military class. They thus attempted to limit the accumulation of 

income from industrial and commercial activity as effectively and drastically 

as possible, in particular profit from investing accumulated income.  

This occurred through the ‘authorities’ (the ‘executive’ in today’s language, the 

‘king' in contemporary constitutional law) arrogating the right to impose a 

general ban on all free trades and professions to the extent they were pursued 

as a business, i.e. to make the conduct of such activities conditional on express 

state approval.4 The state, rather than society, thus decided on participation in 

the process of production. The right to establish, direct and work in a business 

were not elements of personal autonomy – just as the private law order was not 

itself a social order, but merely performed a gap-filling role within the social 

order. These privileges were partially granted directly to sole traders, and partly 

 
4 It appears that the power to block all access to economic activity and to grant privileges was 
derived from the indisputable ancient right of kings to determine currency, weights and 
measures, to regulate fairs, markets and ports and to conduct trade policy. The exercise of this 
power was certainly not universally accepted without objection. Thus, in 1601, the English 
Parliament objected to Queen Elizabeth I giving out dozens of monopoly rights (for iron, oil, 
wine vinegar, coal, saltpetre, lead, starch, wool, hides, leather, glass). They claimed that the 
Queen had overstepped her constitutional sphere of competence. Public disorder erupted in 
London. The Queen yielded, remedied the complaints and thanked the Commons for their 
concern for the public good (see Th. B. Macauley, Geschichte von England seit dem 
Regierungsantritt Jakobs II. bis zum Tode Wilhelms III., German version by Wilhelm Beseler, 
Braunschweig 1863, vol. I, ch. 1, p. 62 ff.).  
In the great Continental states, by contrast, there appears to have been no resistance either to 
the grant of normal privileges or even to the grant of monopoly rights. In the German Empire, 
the right of the Emperor to grant privileges was not contested. However, the right of 
monopolists to exploit their monopoly was restricted. Several Imperial Parliaments 
(Reichstage) produced legislation against abuse of monopolies ('Gegen Monopolia und 
schädlichen Fürkauf‘); in the Parliament of 1524, the Imperial Prosecutor (Reichsfiskal) 
initiated criminal proceedings against large companies, including the Fugger family. But 
Emperor Charles V ordered that the proceedings be put in abeyance, and confiscated the case 
files. Along with the towns, he claimed that an executive college of Parliament, the 
Reichsregiment, was arrogating powers that belonged only to the Imperial Chamber Court 
(Kammergericht). Soon, members of the college were replaced by others. Even the Imperial 
Chamber Court was subject to a purge; some Assessors were fired for supporting the Imperial 
Prosecutor. (see Leopold of Ranke, Deutsche Geschichte im Zeitalter der Reformation, 
Unverkürzte Textausgabe, Phaidon-Verlag Wien, book III, p. 300 ff.). 



to corporations of traders (merchant guilds, craft guilds), to whom rights were 

granted to determine their own membership, the requirements for licences to 

trade to be granted and the extent of permissible activity. As time passed, the 

king appears to have reserved the right personally to grant privileges only for 

the most important cases, instead delegating this task to regional and town 

authorities. 

Over many centuries, however, it remained the case that the grant of licences 

consistently obliged traders to restrict their businesses to a specific, small size 

and to stick to precisely defined, traditional production techniques. Even when, 

in the course of time, one stopped adhering to these suffocating rules and great 

individuals and companies were granted monopolies, this was not originally 

done for economic reasons, i.e. to promote business, but for fiscal reasons. It 

was not only the fees paid for such privileges, but above all other forms of 

consideration (loans for wartime, election as emperor and other purposes) that 

made it a substantial and popular source of finance. It was only in the era of 

mercantilism that the granting of privileges became a tool of conscious 

economic policy. The suffocating restrictions were now abandoned when 

granting privileges; their exclusive character rather existed to increase the value 

of these privileges to manufacturers applying for them, because it allowed them 

to make more profit through their monopoly position, safe in the knowledge 

that the privilege would not also be granted to other applicants.5 

While regional authorities of the mercantilist area were certainly engaged in 

promoting business through administrative, bureaucratic means of control, by 

 
5 Given that the economic policy of this early period involved granting favourable privileges to 
manufacturers of the Industrial Revolution, these manufacturers had no reason to abolish the 
system of privileges, let alone to start or support a revolution to establish a private law society, 
to abolish the absolute monarchy and to liquidate feudal privileges. Rather, we may assume 
that they thoroughly objected to and were concerned about the Cameralist proposals to bring 
about comprehensive competition and freedom of trade. This parvenu ‘bourgeois’ class most 
certainly did not bring about the French Revolution.  



granting incentives for private initiative in some fields and restricting it where 

it was undesired, they were by no means engaged in central control of the entire 

economy on a grand scale. Even in this pre–free market time, the concept of an 

economic order was unheard-of.  

If, for example, one enquires as to how satisfaction of demand was guided in 

the time before freedom of trade, i.e. the free market system, was introduced, 

then one makes an almost banal discovery: this economy, too, was a market 

economy. This is true, at least, to the extent that needs were not met by 

subsistence agriculture, which was of limited scope and of a limited number of 

persons, a three-quarters or four-fifths autarchic system that also supported the 

entire feudal upper classes through performance of feudal duties. As far as 

business in towns and cities was concerned, however, traders, craftsmen, 

money-lenders, journeymen, employees and their clients of every class were 

intertwined in a market economy. 

However, the autonomy of participants in this market economy was 

extraordinarily restricted: traders and craftsmen could not sell to whom they 

pleased; their clientele was prescribed by ordinances and constitutions. They 

could not choose their own means of production, but were instead restricted to 

traditional techniques and sizes of enterprise. The number of employees 

(journeymen, apprentices) was prescribed by ordinances and constitutions. 

Restrictions on money-lending, in the form of usury laws, prevented producers 

from building up stock to sell to the market. The ability to finance oneself was 

hindered by fixing of prices at levels intended only to meet the needs of the 

producer and her family, and did not allow for any kind of investment. The 

principle on which this regimented fixing of prices was based was known as 

the principle of 'sustenance', which was seen as ‘sustenance’ of a master 

craftsman's family, certainly not the sustenance of the population, i.e. 

consumers. Curiously, this economy, which only considered the needs or 



demands of producers, but not the needs or demands of consumers, was 

described as a ‘need-meeting economy’ or 'demand-meeting economy’ 

(Bedarfsdeckungswirtschaft), even by Sombart, and it was juxtaposed with a 

‘profit-making economy’ (Gewinnerziehlungswirtschaft). This terminology 

only gave the appearance of a means of technical, academic classification, but 

rather, as is not infrquently the case in academia, reflects a polemic value 

judgement, namely the desire to give the free market economy a disparaging 

title and the privilege-based economy a laudatory title. No doubt the public, 

too, was led astray through the term ‘need-meeting economy’, leading them to 

believe that a privilege-based economy met the wider needs of consumers better 

than a free market economy, which supposedly directs all its energy to the goal 

of creating profit. In reality, however, the rationale of the free market economy 

is precisely to direct producers' desire for profit towards optimising production 

to meet needs. Throughout history, the consumption needs of broad swathes of 

the population has in fact been incomparably better met than in a privilege-

based system, and far better than those non-market systems designed in the 

nineteenth century and implemented in the twentieth century. If one considers 

the consumer, then the privilege-based system is precisely the opposite of a 

‘need-meeting economy’; it is rather – even admittedly – based on an entirely 

contradictory principle, which Bismarck once identified with great clarity as a 

Member of Parliament: ‘I will gladly tolerate worse provision of the public if I 

can secure a content class of tradesmen in return'. 

Indeed, feudal society was remarkably successful in using the system of 

privileges to avert the danger posed to the upper classes by the middle class of 

free individuals that belonged neither to the upper classes nor to the serfs, and 

were free from the dominion of the feudal classes. These individuals had barely 

freed themselves from the dominion of the barons before they came to feel 

again that they remained the king's subjects. The king, who in a feudal society 



was usually far more closely linked to the upper classes than to the serfs, used 

his royal prerogative in the field of trade, business and monetary policy to very 

effectively integrate the new class, whose mere existence threatened the feudal 

system, into the class system.6 Through the system of privileges, a class 

 
6 The splitting of feudal society into one of servants and masters has its origins in one of the 
most brutal and base historical processes, namely the subjugation of one people by another 
through military power, whereby the conquered are unreservedly subordinated to their 
conquerors' power of command and exploitation, who plunder and violently appropriate all the 
lands of the conquered.  
Wherever this process has taken place, the conquerors were faced with the problem of how to 
suppress the conquered population. They were only able to succeed in doing so by ensuring 
complete unity between the conquering people and their king, which was achieved by dividing 
roles: In principle, the power of the king remained restricted, as before the conquest, in that 
legislation and taxation required the consent of the governed. Power is restricted vis-à-vis the 
feudal lords, i.e. those vis-à-vis whom it was already restricted before the conquest, i.e. the king 
should in no way be concerned as to the serfs of his barons; they were not to be his subjects, 
but those of the baron. (This condition is important because history teaches us that, as in the 
case of Alexander the Great, conquered subjects could only hope to find protection against their 
conquerors' mistreatment and pillage by appealing to the victorious king, and were thus always 
inclined to grant this king godlike status and to devote themselves to him as to a god. Quite 
aside from the fact that this flattered the king, he generally recognised that this attitude of the 
conquered people gave him the opportunity to extend his powers and free himself from all 
customary or legal restrictions on his power, which still existed while he was merely the first 
among equals, among his own people. Such a desire to extend one’s power is at least latent in 
any vaguely healthy ruler. The king who is treated like a god by the vanquished people wishes 
also to be treated similarly by his own people, i.e. to increase the gap between himself and his 
old comrades, and to treat them as subjects; even if this vassalisation of his comrades was 
noticeably milder than that of the conquered people, they nonetheless saw it as unbearable and 
undignified.)  
Only where the king and his barons united against the conquered people was there any chance 
of the barons permanently and unrestrictedly subjugating the vanquished and themselves 
remaining free from state power.  
However, the need to preservate unity is endangered by inevitable conflicts of interest between 
the king and his barons. Historically, this has always resulted in open conflict.  
As soon as such conflict breaks out, the prospects of the subjugated class improving their 
position are enhanced. For in the conflict between the king and feudal lords, the villeins gained 
an ally. If the king wished to domesticise his barons, he had to rely on the villeins; if the barons 
wished to successfully resist domestication, they had to do the same.   
In courting the villeins, the king and barons each had to offer them something. The king could 
offer them, or an elite among them, participation in state politics; the barons could offer them 
relaxation of the bonds of servitude (up to complete liberation), including participation in 
political rights of control within the hierarchical system, i.e. improvement in their status in 
society.  
Each of these phenomena has occurred throughout history. Where the king succeeded in 
subduing the nobility, the state tended towards absolute monarchy; in such cases, the king 
extended his powers, overcame the nobility's rights of co-decision and control and installed 
members of the villein class in all layers of the expanding administration. An elite, clerical class 
(called the Schreiberkaste by Baron vom Stein) thus developed among the villein class, who, 



distinction was made within the class of free persons; those enjoying trade 

privileges were, relative to both villeins and unprivileged, impoverished free 

persons, granted a higher social status and a significantly more autonomous and 

secure existence. Along with the clergy, this privileged part of the bourgeois 

class was closest to the upper class. Politically and socially, they were entirely 

domesticated into feudal society. Although extensively and very effectively 

restricted in their autonomy by legislation, ordinances, price fixing, usury laws 

and convention, they entirely gave the impression of being economically 

 
as specialists, acquired considerable influence on legislation and administration, which tended 
to be used to aid the villein class ('Privy Councillor liberalism'). This tendency was never stable, 
however, as once he had triumphed over the nobility, the king almost always tried to reconcile 
relations with the nobility. Although these were robbed of most of their class rights, they were 
compensated with prestigious court, military and diplomatic roles, as well as, in society, a 
resumption of their oppressive relationship toward their villeins. This development occurred in 
the great, Continental, Western European states. In particular, it caused the conditions of the 
ancien régime in France that the French Revolution was confronted with.  
Where, on the other hand, the nobility succeeded in counteracting the king’s attempt at 
domesticisation and to protect and developing their class rights of co-decision and control, the 
result tended towards a state that was restricted and ultimately controlled by parliament, a 
constitutional monarchy, in which the monarchy ultimately retained only representative and 
ceremonial powers. The aid of villeins was in these cases rewarded by more or less complete 
liberation from social relationships of dependence and obedience, e.g. at least factually an early 
abolition of serfdom; by extensive toleration of civic participation in institutions, in particular 
parliament, where the nobility retreated to the upper chamber, the powers of which were 
constantly erroded by the lower house; and by blurring of the line between nobility and ordinary 
citizens, through testamentary restriction of noble titles to a single member of the family and 
through the royal practice of awarding peerages as an honour for all kinds of service. This 
second pattern of development, where the nobility prevailed over the king, occurred far more 
rarely, but proved to be far more stable where it did occur. It is characteristic of English history. 
The conflicts between nobility and the king took place early, were bloody and violent and were 
decisively concluded already in the seventeenth century, in favour of Parliament and the rule 
of law. The transformation of feudal, privilege-based society into a private law society (a 
common law society) took place without bloodshed, without revolutionary power and through 
unremarkable events. The consistent result of the conflict made the creation of rational 
constitutional programmes superfluous, and granted customary law far greater influence on the 
shaping of the state and social order. This also applies to private law, which avoided the 
reception of Roman law with the consequence that it always remained far more closely bound 
to the people, and acquired a far more honourable authority than in Continental countries, where 
Roman law was adopted through sovereign power and the work of lawyers. The qualitative 
advantages of this received foreign law were never able to balance out the problems arising 
from its historical elevation to the status of positive law. This is also why the concept of private 
law society never became established, indeed why no one ever thought to use it, although the 
abolition of feudal, privilege-based society de facto constituted nothing else but the 
establishment of a private law society.  



saturated and content with the role it had been accorded in medieval feudal 

society. Great fortunes were certainly not concentrated in the hands of traders; 

rather, as mentioned above, it was ensured that their wealth remained small. 

Wealth – indeed vast wealth – was concentrated in the hands of the feudal upper 

class families. But even in their hands, it was, like the smaller wealth of traders, 

not a source of income; it existed purely to maintain the lifestyle of their class. 

The aristocracy did not invest its wealth in the production of goods. This was 

partly due to usury laws, partly out of class disdain, as it was not a noble 

occupation, and partly out of an instinctive feeling that those who assert 

lordship based on repression should principally devote themselves to this 

position and cultivate the necessary skills of war, hunting and command, 

concerns that do not permit one to tremble while reading market reports; as 

Goethe writies in the second part of Faust: ‘those who wish to command must 

find bliss in command’. The very large income of feudal lords came not from 

their landed estates, but directly and nakedly in the direct feudal duties of their 

tenants, which were justified solely through the fact that the tenants’ forefathers 

had, in time immemorial, been defeated, conquered and pillaged by the 

predecessors in title of their current feudal lords. But even privileged traders 

did not invest the little wealth they had in the production of goods. They did 

not invest in the businesses of others due to the usury laws; aside from modest 

investments, they also did not invest in their own businesses, because they were 

prohibited from introducing new techniques, expanding their businesses, hiring 

more employees, producing different goods or expanding their client base 

territorially. Their income and assets, too, exclusively served to support their 

class’ livelihood, which, in contrast to the consumption habits of the upper 

classes, was regulated by the state. 

The Communist Manifesto was thus entirely right when it stated, in Chapter I, 

that: ‘Conservation of the old modes of production, on the contrary, the first 



condition of existence for all earlier industrial classes’. It is only the phrase 

'condition of existence' that is imprecise, indeed wrong. There was never some 

class of the population engaged in 'industry' that decided that their existence 

was dependent on stubbornly sticking to means of production, instead of 

adapting to consumer demand and devaluing existing technical skills. Rather, 

the unchanging retention of the ‘old’ means of production was imposed on the 

rising class of free subjects, the only persons engaged in industry, by the feudal 

nobility and royalty as a condition of exercising their trades at all. The 

privileged class of tradesmen would have completely undermined the feudal 

system within a few generations had one not forced this privileged class to stick 

to the means of production that was typical when these restrictions were 

imposed, had one given them the freedom to shape their businesses, to choose 

their activities and to pursue profit with the freedom that private law affords – 

and that it had previously afforded. It would have occurred without a blow 

being struck, without any kind of violence, indeed without any polemic intent. 

It was not the means of production, which were then known and possible, that 

lead to this unnatural, unproductive social order; rather, it was simply the fact 

that the nobility had no intention of freely surrendering their dominance, even 

after having granted some of their serfs freedom, or proved unable to prevent 

them from establishing themselves, in some form, outside of the feudal 

relationship of dependence. Besides, the class of free persons had been assigned 

their own socially and politically enclosed domain for their legitimate use, in 

the no man's land between the nobility and the serfs, and were certainly satisfied 

with the conditions imposed on them. Nothing could have been further from 

their mind than to question the fundamentals of feudal lordship; after all, these 

lords were their best customers and refrained from any form of competition 

with their businesses. It was thus easy to find a compromise between the old 

and new ‘classes’, and it was indeed found. The feuds between the knighthoods 



and cities, which later became common, are a different phenomenon; these 

were not class warfare, but ritualised wars, so to speak, between territorial 

powers of differing internal structures.  

If there was a class in the feudal state that had cause to violently end feudalism 

and to dare to rebel, then it was the serfs. However, farmers would not have 

been helped by the mere abolition of serfdom and duties of personal service. 

Such a partial reform would only have changed the legal form of their 

dependence; the feudal dominion of the lords over land and people would 

merely have changed into private ownership of land. Villeins would have been 

transformed into autonomous tenants. However, this legal emancipation of 

farmers by their lords would also have emancipated the lords from their serfs. 

The lords would have gained the power to terminate their leases and cultivate 

their estates on a large scale. Indeed, precisely this process occurred in England 

after the factual end of serfdom. The most dangerous thing that could happen 

to a farmer who works not her own land, but another’s, is that the owner of the 

land, who has hitherto merely enjoyed her feudal rights, decides to cultivate the 

land herself, i.e. to occupy herself with an activity that she has hitherto despised. 

From the perspective of the feudal system, the transformation of feudal lords 

into owners of large estates is social deterioration, even a form of a political 

abdication. 

The villein farmers would thus have had to go all the way and demand that the 

lords give up not only their feudal rights, but also their land, i.e. a complete 

abrogation of the system that had existed since time immemorial. The 

descendants of the farmers who were vanquished and conquered in war would, 

after one or two thousand years, have reclaimed the land of their forefathers 

from the descendants-in-title of those who vanquished them. However, such a 

revolution would first have to be won. It has never been won by farmers, at any 

time or in any country. It was only industrial revolutions, i.e. those instigated 



by workers and merely supported by farmers that finally succeeded in 

disappropriating the landowners, as in the Russian Revolution of October 1917. 

The victors of these revolutions did have it in their power to distribute this land 

to the farmers, i.e. to the people who had pursued agriculture for hundreds of 

years, albeit that the land had belonged to another. They even promised it 

beforehand; but never, in any place, has this promise been kept. In reality, the 

confiscated land became in part collectively owned and in part state owned, and 

has since been run by officials of the state or cooperatives trained in political 

policy, following a central economic plan, primarily in the form of industrial-

scale farms staffed by paid labourers. 

To the extent that feudal serfs ran their own farms without interference from 

their lord, as though they were their own businesses, merely having to surrender 

a portion of the proceeds, these serfs primarily differed from privileged traders 

in that the latter were true owners of their business. Nevertheless, traders did 

not derive the right to pursue their business from their ownership or from 

private autonomy, but from the privileges accorded to them. Those who wanted 

to take over an established business thus always had to acquire both the 

business, from the previous owner or her heirs, and the privilege to run it, from 

the competent authority. The previous owner or her heirs demanded a price to 

purchase the business; the competent authority both demanded a fee and 

prescribed the details of how the business was to be run through ordinances. In 

terms of possible revolution, the class of privileged traders found themselves in 

a better position than the farmers, because they merely had to demand the 

abolition of the system of privileges. Through this, they would attain complete 

and unrestricted freedom of disposition over capital expenditure and choice of 

means of production. Admittedly, they would also lose the rights of exclusivity 

contained in their privileges, i.e. they would have to surrender their monopolies 

and subject themselves to the competition of any number of rival businesses. 



They would have to embrace the freedom of entrepreneurial initiative with the 

full existential risk of a person who is ‘only one among his peers', as put by 

Ludwig Thoma. The prospect of such a risk undoubtedly caused most of this 

class considerable anxiety, and it is probably correct to assume that, insofar as 

economic policy played a role in the 'bourgeois' revolution, enthusiasm for 

freedom of trade, i.e. abolition of trade privileges, came more from practically 

experienced and theoretically educated councillors than from the average 

privileged manufacturers of the time. For the authorities granting these 

privileges and cameralist officials had generally already granted manufacturers 

much of what they wanted, namely free pursuit of their businesses, meaning 

that they had more to fear than to hope for from the abolition of privileges. 

After all, those who had money could at any time expect that their requests for 

privileges would be accepted, and those without money could hardly hope for 

better through abolition of the system, for without money entrepreneurial 

initiative was not possible either in the era of privileges or the later era of 

freedom to trade. 

The postulate of freedom of trade itself was, as a matter of pure economic 

theory and policy, first and foremost a postulate of theoretically educated 

thinkers interested in the ‘wealth of nations', rather than a demand made by 

certain classes or interested parties. This has remained so until this day. 

In intellectual history and politics, however, this postulate also has older roots 

in natural law and ethics, and it is to these elements that it owes its idealistic 

status, its social dignity and probably also its practical political triumph, i.e. its 

realisation in history. 

The idea of transforming a hierarchical society into a private law society of 

equals envisages no less than a society that prevents the subjugation or 

exploitation of one person by another. We are not concerned here with the 



question of whether this idea had been thought through deeply enough, and 

whether and to what extent it has been realised. In this context, it is sufficient 

to clarify that the process of creating equality had to begin by overcoming legal 

inequalities. Moreover, it was necessary to overcome all legal positions that had 

their origins in the initial process of violent subjugation or that tended to 

perpetuate the society this process created. 

The most important of these offensive legal positions were the feudal rights of 

lords on the one hand (along with the institution of serfdom that accompanied 

it) and trade privileges on the other hand, which had arisen far later in history 

and merely served the purpose of reintegrating a group of individuals that had 

escaped the feudal system back into the social hierarchy. The abolition of 

serfdom had to occur at the direct cost of the feudal lords, and signalled the end 

of their lordship as such; in contrast, the abolition of trade privileges did not 

directly affect the nobility, because there was no legal relationship of 

dependence between them and privilege-holding traders. While these privileges 

may have been in the interests of the nobility, the nobility did not surrender any 

legal right through the abolition of these privileges. Instead, every privilege 

constituted a legal relationship between its holder and the state. The abolition 

of privileges thus rather meant that the state lost a particular executive 

competence and a particular prerogative, and that the right to run a business 

became in principle an element of personal autonomy, i.e. of private law 

subjects’ competence to plan and act. From then on, each act of state 

intervention in the plans and acts of a trader was a constitutional interference 

in the personal freedom of the individual that the state had to justify through a 

specific legislative power – legislation of general application, not crafted 

specifically for the individual case. According to the rule of law, decisions on 

the formation of businesses and their activities fall within the competence of 

private citizens and not the state; and in case it should prove to be necessary for 



the state play a role in correcting the plans of private individuals, it should not 

do so by granting privileges, this tool having been tarnished by its repressive 

roots as a means of preserving feudal society. 

[120] It will be important to bear in mind that the abolition of trade privileges 

was a necessary corollary of the original plan to abolish feudal society, before 

any concerns of economic policy arose. Before such economic policy concerns 

became relevant, there were probably no clear thoughts on the extent to which 

the state could interfere to guide economic activity. One merely had certain 

ideas on the means it should not be allowed to make use of, and on the purposes 

it should not be allowed to pursue by intervening in economic activity. It was 

only when philosophers and academics investigated the question of what 

actually occurs in a market economy free from state intervention that one 

realised that there were also reasons of economic policy and theory for the state 

to refrain from intervention, and to restrict itself to creating a framework and 

taking on the role of independent arbitrator. 

The academic insights that led to this postulate were of course happily 

welcomed by those generations that envisaged a free society of autonomous 

citizens safe from repression and pillage. This was because these insights also 

instrumentally justified the great aims of the revolution, which consisted in 

three things: 

1. The creation of a private law society. 

2. The transfer of state power to members of the private law society 

collectively. 

3. A rigorous restriction of state functions; this restriction should 

allow the people to effectively realise their sovereignty and to control 

the government chosen by parliament so effectively that no new [121] 

power groups would be allowed to form within the ruling elite that 



could, through their indispensable specialist function, evade any form 

of control by the governed. 

Social positions of power that enable subjugation and exploitation of 

individuals and groups were not to be permitted to form within society – the 

people were to protected against this danger through the market price, through 

competition, through the absence of social privileges and by ensuring that 

everyone whose goods or services were made use of was offered adequate 

consideration under contract. Equally, formation of particular positions of 

power should not be possible within the state – this danger was to be averted 

by the development of democratic controls, universal suffrage and the 

accountability of government to parliament, but above all by restricting state 

functions to the development and maintenance of an orderly framework. The 

plan that was then set into motion was well thought through, encompassing the 

whole of society, the state and the relationship between the two. At the time it 

was conceived, in the seventeenth and eighteenth centuries, no one predicted 

that it would be seen as a cunning system of repression serving a new 

exploitative class, by critics who in turn also strove for a society free from 

subjugation and exploitation, ‘in which the free development of each is the 

condition for the free development of all'. 

When in the first half of the nineteenth century, this criticism was indeed 

levelled at the adherents of the free market economy, both justified through 

astoundingly powerful critical analysis and filled with the pathos of 

unprecedentedly embittered accusations, this had its roots in very particular 

characteristics of the free market society. The founders of the free market 

system were indeed aware of these particular characteristics from the start; 

however, there was surely no one who could have accurately imagined their 

social extent, the way they [122] historically manifested themselves since the 

establishment of the private law society, and their effects on the social climate. 



The manifestation referred to was the plutocratic nature of the new society. The 

great disparity between the nobility and serfs was replaced by the disparity 

between rich and poor: above all, the disparity between those members of 

society whose sole source of income is the sale of their own labour, and those 

members of society who could derive income from their wealth by making 

some of it available to producers for remuneration – indeed, this income was so 

great that they no longer had to sell their labour.  

Had this moneyed class merely manifested itself as pensioners, consuming their 

income at leisure or using the unconsumed income to create additional, useful 

income, then the social, political and moral reaction would perhaps have been 

restricted to the inequality of the free market division of wealth and income. 

However, it is not only a characteristic of free market societies that the moneyed 

classes are able to satisfy vastly more of their demand for consumption, but also 

that they enjoy entirely disparate opportunities for productive activity in 

society. The most socially important task, the task that is most appealing to 

driven, intelligent, bold, imaginative and organised people, is the combination 

of capital and labour, both one's own and that of others, into a successful 

business, i.e. entrepreneurship. However, it also requires significant wealth, 

because in a private law society anyone who must draw on the assets and 

services of others to realise their plans must make a contract for valuable 

consideration, whereby one not only acquires a right but incurs an obligation. 

As a debtor, [123] one is under a private law obligation to pay the wages of 

employees, the price of goods purchased and the interest on loans in a timely 

fashion, and often long before one can earn income by selling the goods 

produced, regardless of whether the business makes a profit or a loss. For this 

reason, no one has any prospect of finding employees, suppliers or lenders 

without enough assets to provide sufficient security to make these employees, 



suppliers and lenders believe their claims will be satisfied even if the business 

does not succeed. 

Those members of the moneyed classes who become entrepreneurs are indeed 

more virtuous than those who simply live off the interest and yet still cannot 

help but get richer, in spite of their extravagant consumption habits. For 

entrepreneurs devote themselves, at their own risk, to performing the most 

important social function of all within the free market system. To the extent 

that they use their own capital and labour, they forego any claim for interest for 

the use of those assets, or indeed even any claim for the principal, as well as 

any claim to be paid wages for their own labour. Instead of investing their assets 

in the business of another, as a lender, and offering their entrepreneurial ability 

and labour to another business in exchange for a high salary, and instead of 

claiming the consideration for the capital and labour provided in the secured 

position of a creditor, entrepreneurs sacrifice any guarantee of a return in return 

for the joy of running their own enterprise. Their only source of income is then 

the profits generated by the business, i.e. the annual surplus of income over 

costs, if such a surplus exists. Purely legally speaking, entrepreneurs can of 

course make drawings over and above the profits of the business for their own 

private consumption, [124] but if they do so they will be responsible to their 

creditors in private law; they may even commit criminal offences where their 

behaviour puts the claims of creditors at risk. The same applies where a 

business makes a loss and the claims of creditors are endangered, unless the 

entrepreneur follows the legislation by initiating insolvency proceedings or a 

court arrangement with creditors in a timely manner. Even where a business 

makes a loss, entrepreneurs must always satisfy their creditors in full; if an 

entrepreneur is unable to pay or refuses to pay, all the entrepreneur's assets are 

available to satisfy creditors through execution, i.e. even those assets that were 

not invested in the business. 



Indeed, one has to admit that entrepreneurship is by far the most socially 

valuable activity to which wealthy persons can devote themselves. It is an 

activity suitable to socially legitimise great wealth and to socially, rationally 

and morally justify a social order that permits and even promotes great 

disparities in income and wealth. In any case, experience has certainly shown 

that members of the moneyed classes flock to become entrepreneurs in great 

numbers, and that those who do not do so are at least very eager to invest large 

parts of their assets and even part of their income. They do, of course, partly do 

so to generate material profits, partly also to find a satisfying object for their 

energies and abilities. If, however, one shifts one’s attention from the individual 

persons to the social and state order, one is forced to recognise that no other 

order in history has even come close to the success of private law society and 

its economic system in encouraging the moneyed classes to participate in the 

process of production, devoting almost their entire wealth to the process of 

production – the old feudal nobility certainly despised and abhorred it intensely. 

Even the authors of the Communist Manifesto emphasised the completely 

unforeseeable extent to which [125] productive energies were unleashed. 

Nevertheless, the accusations made against the plutocratic nature of the free 

market distribution of income were first and foremost directed at entrepreneurs, 

not at rich investors. Perhaps this was because they were in some form, as the 

active elite, representative of the entire moneyed classes. Above all, however, 

it was because it was in entrepreneurship that a competing interest to that of 

paid workers overtly manifested itself: the interest in making the highest profits 

is synonymous with the interest in paying the lowest possible wages. Besides, 

entrepreneurs are the members of the moneyed classes whom workers are 

confronted with, as contractually agreed superiors and as consumers of labour; 

they are vested with control over employment of workers, and thus in a 

particularly strong bargaining position. 



According to the socialist critique, the ‘bourgeois’ revolution was not a 

liberation movement, but a new act of oppression. The antiquated exploitative 

class of warriors had been replaced by a modern exploitative class, whose 

members masked themselves as private law subjects and disguised their 

workers as contractual partners, but in reality only differed from slave owners 

in that they did not need to buy their slaves, and thus had no interest in 

preserving them. The means of repression and exploitation had merely been 

changed and honed to perfection. 

At the same time, members of the moneyed classes are seen as a collective 

entity. It was the intention of the ‘bourgeois’ revolution to transform all people 

into members of the bourgeoisie, i.e. into equally entitled members of society 

and joint bearers of state sovereignty, and for this reason abolished the feudal 

rights of the nobility and the subordination of the serfs; nevertheless, the term 

‘bourgeoisie’ in fact continued to be used only for the minority of affluent 

members of private law society, and through this terminological confusion the 

aims of the French Revolution, as the 'bourgeois' revolution, were distorted and 

derided. One spoke of the ‘bourgeois upper class’ [Großbourgeoisie] and 

‘capitalists’. Exercise of the right to obtain ownership of property of all kinds, 

including [126] property used for investment, e.g. of machines and tools, was 

portrayed as a modern act of repression, and likened to the brutal military 

subjugation of agricultural communities by tribes of mounted hunting people 

or philandering Macedonian swashbucklers, to the distribution of land and 

people to the cronies of the conquering king. The claim that this amounted to 

massive exploitation and subjugation was based on subtle theories of value. 

Thus, critics succeeded in demonising terms such as ‘bourgeois upper class’, 

‘private property’, ‘surplus value’ and ‘exploitation’ in a highly dramatic and 

graphic way, and in dramatising the rise to power of the exploitative bourgeois 

class, which was in fact achieved with the conventional [biederen], innocuous 



instruments of private law, into a truly apocalyptic spectacle of violence. A 

philosophical, academic critique of a system turned into a declaration of war 

against a social class. At the same time, all talk across systems was abandoned. 

Even today, after the triumph of their agenda in a succession of large countries, 

there is, according to the will of key representatives of the socialist revolution, 

no possibility of coexistence of bourgeois and revolutionary ideology, only a 

possibility of Cold War and a fight to the death. It appears that, even as regards 

such rational phenomena as the free market and centrally planned economies, 

factual, objective argumentation beyond ideological and territorial borders is 

not possible. 

It should be added that, according to this critique of capitalism, the bourgeois 

upper class not only exercised exploitative power over the poor in society, but 

also exercised political power in the state, which became no more than an 

executive committee of the moneyed classes serving to uphold their dominance 

with the necessary coercive means. However, while the process that leads to 

the dominance of rich over poor in a private law society was a subject of 

reflection and shrewd thinking for Marx and Engels, socialist literature fails to 

investigate the relationship between political power and ownership of the 

means of production – or, more precisely, the right of the owner to use her 

property as a source of income. [127] Socialist literature adduces nothing to 

support its theory that the state is controlled by the bourgeoisie other than the 

rule of thumb that wealth can generate political influence and the observation 

that the feudal nobility had both rights over their serfs and influence over the 

state (except where the king successfully freed himself from such influence, 

which has repeatedly occurred throughout history). 

The adherents of a market economy see the problem of exploitation in a 

different light. 



According to them, there can indeed be opportunities for employers to exploit 

workers by paying low wages. However, this does not occur generally, but only 

under particular conditions that can be known and described. To the extent that 

some of these conditions can be intentionally brought about by entrepreneurs, 

there are both ways for workers to exercise self-help and ways for the legislator, 

the government or courts to prevent them from doing so or to force them to 

reverse their actions if they have done so already. To the extent that such 

exploitation is made possible by social, political or natural conditions, which 

can only be overcome through collective efforts of society, legislation, 

administration or treaties with other states, one must try to overcome these 

situations through these means. Indeed, this is one of the most important tasks 

of society and the state, and it has long been recognised and tackled. One may 

certainly debate how far it has been accomplished to resolve these problems. 

However, it is true to say that the danger is far from being an acute, pressing 

problem today, and that in many respects the opposite danger has emerged, 

namely that society's rate of growth is reduced by excessive wages, i.e. by 

wages above the equilibrium wage. The assumption that the one can in practice 

overcome the danger of exploitation is supported by careful considerations and 

has been confirmed by the historical development. The combination of a [128] 

private law society and the rule of law favour a social structure that makes 

attempts of social groups to exploit other social groups futile and even 

dangerous for those attempting to do so, and encourages intolerance of attempts 

to exploit others in state and society. 

In particular, however, advocates of a market economy are faced with two 

claims: first, that private ownership of the means of production creates 

unilateral dependence of workers on owners of property; second, that the right 

of property owners to make profit by investing property in the process of 

production – derived from private autonomy, private property and the freedom 



of trade –, is already inherently exploitative, because the income generated was 

produced by the workers, and should belong to those who created it. 

I will begin by considering the second claim. The claim is that, by allowing 

goods that rightfully belong to society to be privately owned, the market system 

allows those private individuals who are rich enough to buy means of 

production to threaten to refuse to make these means of production available, 

thus enabling them to practise extortion against workers whose lives are 

dependent on those means of production. The claim is thus that private 

ownership allows one to block investment simply by doing nothing. One may 

then calmly wait and see what price people are prepared to pay in order for one 

to stop doing nothing. One then simply accepts an offer, and having made the 

investment, can proceed to collect the income. With this minimum of action, 

one can earn far more than a highly qualified worker earns through the daily 

input of her strenuous and well-educated labour. One can simply wait like a 

spider until the insects fly into one’s web. In most cases, one need not even spin 

the web, because one inherited it. In all likelihood, it ultimately derives from 

the [129] great wealth that the feudal nobility saved up in their time. One need 

not even hang it out, for as soon as it exists, it hangs in the market. One need 

never worry whether insects will come and fly into the net, for this is assured 

by the fact that investment property is scarce. In short, the vast majority of 

people find themselves constantly and automatically on their way into the web 

that has been spun. 

This claim that it is exploitative to make income from private property because 

private property is socially parasitic is countered by advocates of a market 

economy as follows: 

The investment of goods in the process of production is a function that must 

take place in every economic system, through the intentional acts of 



individuals. If one objects to the fact that this function is exercised by members 

of private law society through their private autonomy, then one must instead 

ensure that it is carried out by public officials, who do so on the basis of 

directives issued by a competent political planning body. Having carried out 

this experiment, one must compare the results to those of a market system. If it 

turns out that the costs of the collective apparatus of planning and investment 

are less than the private income created through capital in a market economy – 

or, put differently, that the living standards of workers are higher than in a 

market economy – then the claim that private income is parasitic is justified, at 

least to the extent of the 'surplus', i.e. the extent to which 'capitalist' income 

from property exceeds the costs of a centrally planned economy that invests to 

best satisfy the consumer needs of members of society, or at least working 

members of society. 

If one objects to this argument on the basis that the planning body must not only 

consider the consumer needs of individuals, but also supra-individual needs of 

society as a whole and its political apparatus, then it should be noted that market 

economies too must satisfy collective needs as well as individual needs. [130] 

According to socialist critics, capitalist societies create extensive extra costs for 

the state because the state must dedicate vast resources to protecting the 

economic and political dominance of the exploitative propertied classes against 

the indignant protests of an inexorably growing majority of the unpropertied 

population. These costs, it is assumed, would fall away in a classless society in 

which the state, if it does die out in time, only (!) has to administer production.7 

However, it may prove in practice that the costs of a classless society, which 

manifest in the need for authorities to centrally plan and conduct the economy, 

are exceptionally large, and that even in the best case scenario coercive means 

 
7 See the Communist Manifesto.  



are required to keep disagreements about these central plans in check, to 

provide these plans with authority and obedience, to protect those who decide 

on the plans against coups or intrigue and to maintain optimal national security; 

it may be the case that the costs of maintaining and protecting a centrally 

planned economy are greater than all the costs in a market economy. This would 

mean that private owners can fulfil the need for capital and growth more 

cheaply and efficiently, and that they make better use of their capital for the 

common good under the guidance of the market price than can occur, or 

empirically does occur, in a centrally planned economy – and if this is indeed 

the case, then the claim that private ownership has a parasitic or exploitative 

character implodes on itself. Access to the socially important [131] function of 

investment must in every system necessarily be the preserve of only a few; the 

fact that access is controlled by a plutocratic selection process rather than 

political distribution of offices and struggles for political influence may indeed 

have negative effects for the social climate of a market society, which does after 

all proclaim that all are equally entitled and free. Nevertheless, the market 

solution must be recognised as the more rational and functional solution. In 

particular, it gives the vast majority of members of society, those who sell their 

labour rather invest, a larger share of production than any other economic 

system. This is regardless of the fact that market economies tend not only to 

create higher overall production (i.e. to maximise overcoming of scarcity), but 

also to optimally distribute production to meet the needs of consumption and 

of investment (including political investment) and to optimally take into 

account the democratic decisions made by individuals through their decisions 

on consumption. 

Ultimately, we are concerned with the claim that income from capital is fully 

or partially earned at the cost of lower wages, similar to the popular belief that 

the profits of middle men make goods more expensive, and that with effective 



competition and good monetary policy such middle men could only establish 

themselves if they could sell the goods at a lower price than if these middle men 

did not exist, i.e. if the end consumer bought the goods directly from the 

producer and the producer themselves organised the distribution of goods to the 

end consumer. 

The first claim mentioned above, that workers who rely on the presence of jobs 

fall into a unilateral relationship of dependence on investors of capital if control 

of investment is in the hands of private owners, can be just as easily countered. 

It should first be noted that in a society based on exchange all participants are 

mutually dependent on each other. If there is perfect competition on all sides 

and a neutral, stable currency, prices represent only the socially interpolated 

degree of scarcity of a given good. [132] Profits can then only be achieved by 

making technical or organisational developments that allow one to better 

overcome scarcity than was previously possible – not through some market 

participant exploiting particular circumstances. 

The types of market encountered empirically do not, of course, correspond to 

this ideal vision of perfect competition from all corners of the globe. 

Neverthelss, imperfection affects the institutions of all existing or possible 

systems. Moreover, market economies tend to expand markets and increase the 

transparency and mobility of economic actors, and thus factually and 

psychologically reduce both the scope for and extent of such exploitative 

situations. The more one succeeds in integrating the market system in the 

understanding and interest of society, the more efforts will be made to refine 

political institutions and regulations, and the more sensitively public 

consciousness will react to attempts to gain exploitative advantages by eroding 

or denaturing institutions or by breaking or abusing the rules, or to make such 

abuse a source of material advantage or intellectual prestige. 



In fact, the implementation of centrally planned systems that have abolished 

private property and investment since the end of the First World War has led to 

great disappointment and discouragement among those who put their hopes in 

this grand historical experiment. This has led to a weakening of the anti-

capitalist revolutionary movement, with the result that, outside the communist 

bloc, even the most resolute critics of the market have begun to come to terms 

with the continued existence of the market economy, if only out of resignation. 

Since the end of the Second World War, the successes enjoyed not only by 

Germany, but by many other Western states, [133] through a resolute return to 

respectable market-based economic policy have again improved prospects of 

preserving the system. In spite of this, however, one can hardly claim that the 

market economy enjoys real popularity [Volkstümlichkeit] in any part of the 

world. At least among the academically educated, or among intellectuals in 

general, this is certainly not the case. It is only a relatively small circle of 

experts and interested parties who attempt, thus far with very modest success, 

to spread insights into regulative design principles, and thus above all to fight 

the impressions left by the highly radical, socialist polemic over the last few 

generations. This includes not only the most famous critiques, which have 

rightly given the great socialists their historical and politicale fame, but also 

attempts to demonise the bourgeoisie, the history of the private law society, of 

the democratic state and of the restriction of state functions to maintenance of 

the market framework, and above all the institution of private property. This 

demonisation allows for an extraordinarily widespread temptation, namely the 

temptation to believe that power can be established through a spider-like 

conspiracy, through almost riskless secret means. Where a state or society 

makes use of a coordinating system to guide social processes, the intellectual 

difficulty of understanding such an indirect means of guidance further 

encourages the natural tendency to ease and sweeten one’s thinking by resorting 

to the idea of a secret conspiracy underneath the surface of what occurs in 



society. We have seen what the belief of primitive masses in a secret 

conspiracy, e.g. of Zion, the Freemasons or the Jesuits, has brought about. This 

is not to say that belief that the bourgeois upper class has, under the guise of 

liberalism, acquired exploitative power to enslave within society and complete 

influence on politics within the state, using an apparently harmless institution 

like private property, is in any way primitive; an incredible degree of ingenuity 

has been used to academically support this easy mistrust. The attempt to 

unmask the bourgeoisie as the historically charged oppressor, [134] as Genghis 

Khan in a frock coat, is the only well-known conspiracy theory that has been 

granted mercy by intellectuals. 

This confusion in critical discussion has contributed to the creation of the 

current intellectual climate, which is distinguished by the tendency of many to 

tolerate the market economy because they cannot think of anything better, to 

abide the wealth it generates and to consider it to be in good taste to vilify and 

despise it. 

These are, of course, not favourable conditions for the flourishing of a social 

order. 

It is thus all the more important for those who understand the market system to 

strive to show its advantages, but also to recognise its weaknesses and 

contribute to overcoming them. 

If we investigate which parts of the system are currently failing or defective, 

we discover that these failings are not so much in society, as in the interface 

between state and society. 

It is reiterated again that the French Revolution transformed a feudal society 

into a private law society, and an absolute monarchy into a democratic republic 



that placed limits on political power, especially the executive, in the form of 

the rule of law. 

Further, it is reiterated that the difficulty of making the people (i.e. all members 

of the private law society) the sovereign of their state, in practice as well as 

form, was very well understood. Rousseau identified the key issue particularly 

clearly: the huge complexity of life in modern state and society, which he traced 

to a single phenomenon, namely the division of labour. The division of labour 

destroyed people’s autarchy, and robbed them of the capacity to self-

sufficiently preserve their existence. It also robbed them of their freedom, i.e. 

it made them dependent on others. In order to live, one must accept and provide 

services. In contrast to most thinkers of his time, above all natural lawyers of 

the Enlightenment, when Rousseau [135] says that man is born free, but is 

everywhere in chains, he appears to be thinking almost exclusively of the lack 

of freedom or servitude caused by the division of labour. In contrast, Rousseau 

is not in particular thinking of servitude created by military conquest, i.e. by 

brutal violence, or by the state arrogating absolute power by casting off the 

chains that keep its coercive power in check; these manifestations of servitude 

can after all ultimately be traced back to the division of labour as their root 

cause. Rousseau is indeed aware, however, of the predicament that humanity 

has politically come to as a result of its dependence on others, following from 

the division of labour, for exchanges between people that are dependent on one 

another makes the need for legal order and administrative guidance irrefutable. 

Thus, a new division of labour arises: some people act as legislators, executors 

of laws and political leaders. This dependence on people specialised to perform 

state tasks constitutes the true, most oppressive element of servitude: In contrast 

to dependence on equally entitled persons, i.e. the need for coordination, it 

constitutes subordination of persons under other persons – subordination to 

rules or leadership that, due to the division of labour, is objectively 



indispensable, so long as people adhere to the division of labour and cannot 

decide to forego any cooperation with their equals and return to the primeval 

forests as fully autarchic individuals. 

Given that Rousseau saw the division of labour as an irreversible, fateful 

decision of humanity, he was concerned with the problem of how one can free 

people from repression by the authorities without dispensing with the functions 

that the authorities must fulfil in the interests of the governed. He solves this 

problem in a way that at first appears to a practically minded reader to be a 

philosophical trick. Put simply, the solution is that, [136] if humans are to be 

free from repression by the authorities, the governed must themselves take on 

the task of government. They must themselves become governors, yet 

simultaneously remain governed, and as such freely submit to the resolutions 

and decisions that they have made in their capacity as rulers. 

At first, this sounds like the advice of a well-meaning pedagogue that one 

knows from one’s own life experience to have no chance of success. The advice 

is similar, in content, too, to Schiller’s adage: ‘Take the divine up in your will, 

and she descends from her throne!’ This is surely entirely correct, but who 

actually does that? Who can actually do that? 

Rousseau, however, takes the postulate entirely seriously. If there have always 

been people that decree laws for all citizens, then it is ultimately not clear why 

these laws and directives should not be issued by the governed, whom those 

laws are supposed to serve. In any case, if the governed are to take on 

governance they must devote themselves to taking the task of governance 

seriously. They must dedicate time and thought to forming the volonté 

générale. The effort required for this does, of course, detract from the effort 

that person can dedicate to matters on which he can, should and does decide 

through his personal autonomy, his volonté individuelle. For Rousseau, it was 



critical to convince people that sovereignty of the people does not come for free 

– that a price must be paid for it, namely a not insignificant ethical effort. One 

can only effectively participate in exercising sovereignty in one's state if one 

cultivates the necessary communal spirit (virtus), in the sense used by the 

Romans and in the Renaissance; it is a matter of education and practice, and 

people should learn it even in their youth. In contrast, it is not enough to 

dethrone the king, to annex governmental functions and state power, to go (or 

not go) to the ballot box every few years, leave the matter to members of 

parliament, ministers [137] and civil servants and otherwise devote oneself 

exclusively to the task of making cement, working in other people’s factories, 

selling food to housewives, curing patients, building bridges, unravelling the 

secrets of the atom, writing crime thrillers or litigating on behalf of clients. If 

the working population acts in this way, they will fail in their attempt to reclaim 

their freedom from external authorities; they would merely be switching 

political rulers. Instead of an absolute monarch, there would be officials, 

wielding state power for good or ill and implementing the volonté générale as 

their volonté professionelle. 

Rousseau of course made it clear that the attempt to realise the volonté générale 

could only succeed if a crucial, indispensable requirement were fulfilled, 

namely that of a manageable society, of a manageable state. Given that the 

division of labour not only makes the state necessary, but also makes its tasks 

ever more complicated, Rousseau was thus forced to demand, and did demand, 

that the division of labour was not advanced any further, and indeed rolled back 

somewhat if possible. To this extent, Rousseau, in another express pedagogical 

warning, advocated an ascetic society. It is this idea that lends such political 

and social signifance to his famous slogan: 'Back to nature!'8 

 
8 See Otto Vossler, Rousseaus Freiheitslehre, Göttingen 1962. 



These logically necessary prerequisities for a state governed by the volonté 

générale, i.e. an ascetic society and a manageable state, simply proved to be 

unfulfillable. It was a romantic, highly conservative illusion. This was not only 

so only by the time of Rousseau, but had already been so at far earlier stages of 

historical development. If, however, these prerequisites are indeed 

unfulfillable, this constitutes a death sentence for the idea that the people could 

be sovereign. The ethical model, or the ethical aspect of the model, had no 

prospect of becoming reality. 

Then, however, there was an unexpected ray of hope. Other contemporary 

thinkers discovered another way of making the state manageable and restricting 

the sphere of state activity, which was practically realisable in spite of the 

state’s ever-developing division of labour and without creating an ascetic 

society. [138] This was the discovery that one could, just as democratically, 

guide the plans of members of society through an automatic coordinating 

system, and thus unburden the state of its task of centrally guiding the economy, 

instead restricting it to the task of creating, maintaining and enforcing the 

framework for this system. Moreover, the content of the state’s role in this 

system would be crafted so as to leave very little room for political discretion. 

If one chooses, politically, to have such a system, this simultaneously also 

determines what the legislator may decree, what the government may direct and 

according to what basic principles courts are to interpret legislation. The system 

consists in a highly detailed instrumental and procedural musical score, which 

has a primarily normative character. Autonomous members of society's room 

for arbitrariness is restricted by the features of the coordinating order and the 

mutual interdependence it objectifies; politicians' room for arbitrariness is 

restricted to a modest, politically and socially safe level by subservience to the 

means of guidance prescribed by the score – while a wide range of possibilities 

exist that are compatible with this system, it sets strict limits on attempts to 



break the bounds of the score and act incompatibly with it, by setting the Furies 

of economic and political failure on the heels of sinners. 

This not only offers the governed the ability to understand state activity to some 

extent, but the system itself, through its score, presents them with criteria of 

judgement, putting them in a position to critically control the passing of 

legislation, government measures and courts’ case law. 

Through this system, the governed obtain a real chance of asserting and 

practically executing sovereignty, although they must of course first restrict 

themselves to choosing representatives who cooperatively exercise [139] 

legislative power on their behalf, and to choose and control the government, or 

at least its head. The exigencies of the system inherently somewhat restrict the 

danger that these representatives of the people unshackle themselves from the 

will of the people, and instead of implementing the prefabricated volonté 

générale form their own independent volonté professionelle, so that the need 

for virtus and communal spirit among the governed are more modest than in 

Rousseau's conception. 

A short delineation of the context suffices here, as it is only necessary at this 

stage to highlight the points in which attempts to act contrary to the score and 

the system threaten to become so intense as to endanger the system.  

These points are located where the will of the people is formed by the governed, 

which legislature and executive then implement, i.e. these are found in the 

exercise of direction and control by the governed. In particular, they are located 

in elections and within every process associated with public opinion. In this 

process, the danger manifests itself that that which the people expect of their 

government, and express as an expectation, significantly differs from that 



which the constitution envisages as the task of government. This is true at least 

regarding the economic sphere, i.e. the market system. 

According to the constitution, the system and the score, the task of the 

legislature and government consists in creating, maintaining and implementing 

the framework to safeguard the functioning of the market system of guidance. 

Decisions as to the economic success or failure of private economic actors, as 

to the level of their incomes and thus as to their plans for production and 

consumption have already been made by the market mechanism; the task of 

government consists merely in creating the conditions for this system of 

guidance to function in accordance with the score. 

This is not merely government’s constitutional task, but it is also in the interests 

of the people, of all members of the private law society and thus of all citizens, 

that the government sticks to this task strictly. This interest [140] continues so 

long as one adheres to the market system; the only reasonable alternative would 

to abolish the entire order. In contrast, the interest in distorting the system by 

acting contrary to the score is unreasonable and can at most be rationally 

justified as a strategy to incite revolution.9 

Empirically it is certainly the case that in every order that relies on the 

organisational power of rules, opportunities arise for every participant or group 

of participants to secure advantages by breaking the rules. Naturally, this comes 

at the expense of other participants or groups of participants. In the market 

economy, too, there are opportunities to profit by breaking the rules. 

Participants or groups of participants may, for example, do this within private 

law society, independently and privately, i.e. by directly abusing their personal 

 
9 As regards the following account, see the fundamental observations of F. A. Hayek “Die 
Anschauungen der Mehrheit und die zeitgenössische Demokratie”, ORDO XV/XVI, 1965, pp. 
17 et seqq. (above all Ziffer 5, pp. 31 et seqq.); also “Arten der Ordnung”, ORDO XIV, 1963.  



autonomy, be it through reprehensible means such as unfair competition, 

extortion or fraud, or through more honourable but more harmful means such 

as attempts to monopolise the market, perhaps by forming a cartel. However, 

far more effective are attempts by groups of participants to exploit the fact that 

their members are also voters and bearers of sovereignty, and to make use these 

attributes in the state and in politics. In doing so, one does not even expose 

oneself to the stain of having personally cheated, but rather, with full social 

approval, demands that the legislature or government elevate one's breach of 

the rules to a legislative or administrative programme. In acting as a sovereign, 

one operates on a plane without sin, in which one can promote protective tariffs, 

tax advantages, direct subsidies, price controls, start-up aid for monopolies and 

so-called 'market organisations’, and in doing so even improve one's social and 

political reputation. What we are concerned with here is competition among 

rival interests, aiming to influence the formation of the volonté générale simply 

in order to further the interests of groups of economic actors [141] who have 

organised themselves to realise particular profit interests through their volonté 

particulaire. It is the state itself that is induced to override the rules of the 

system in favour of one group and at the expense of another group of citizens. 

These interest groups are formed within the private law society and through 

private law, as private associations, not as bearers of state tasks and authority. 

The same applies to political parties, although these were in fact formed in order 

to help members realise their most politically important civil right in elections 

to parliament, and perhaps also in constitutional plebiscites, for the purposes of 

organising elections, preparing political manifestoes etc. Participation in the 

democratic sovereignty and contributing to formation of the volonté générale 

is a process that streams up from below, from society to the state, and the 

participation of citizens is not exhausted in the constitutionally regulated 

medium of voting; it also encompasses the right to declare how one will vote 



or what grounds one will vote, or to freely approve or disapprove of state 

activity. The way in which citizens intervene in state life is only formalised as 

regards very specific acts, such as elections; in all other respects, however, 

citizens can make use of any morally and legally permitted means of 

inteverntion, and need not put on a general's uniform when they leave the sphere 

of society, governed by private autonomy, and enter the state sphere by exercise 

their civil right to express their opinion.  

Thus, these interest groups are no less legitimate than political parties, and 

political parties are no less private than interest groups, despite the fact parties 

are referred to in the Basic Law and interest groups are not.10 [142] It must thus 

be admitted that, when interest groups demand that the legislature or 

government makes non-neutral interferences in the established market system 

of guidance, and when parliament or the government accepts these demands, 

all involved are indeed acting legitimately; however, they are also acting to 

undermine the constitutional order that they are supposed to respect and 

nurture. 

In this context, however, it is important to realise that association of economic 

actors with shared interests (workers, employees, farmers, industry, banks, 

craftsmen, SMEs, specific sectors etc) does indeed realise legitimate and real 

interests, but that each of these non-neutral political interventions in the market 

price setting mechanism must necessarily come at the expense of other interests 

and almost always at the expense of the guiding and ordering power of the 

system, which is the prevailing constitutional order. And even though there is 

 
10 There is generally no significance in the fact that the constitution expressly mentions an 
institution or principle that in any case already belongs to the score of that state order or social 
order. Exactly the same would apply if the constitution were silent on the matter. The 
constitution only creates new law where it mentions an institution or principle for a particular 
purpose that is not self-evident, i.e. that is not inherent in the choice of constitutional system. 
However, this must follow unambiguously from the wording of the legislation or from its 
legislative history.  



surely no certain means of preventing political self-destruction, it is 

nevertheless characteristic of good systems that they strengthen societal 

tendencies to preserve the order and weaken tendencies to destroy it. Interest 

groups, on the other hand, tend to push the politics of the state and the order of 

state and society in a direction contradictory to the constitutional task of the 

state and the score of the state and societal constitution. 

Given that this is the case, yet that neither the formation of a democratic will 

nor the right of individuals to form such associations can be infringed, the only 

solution is to counter the danger highlighted by trying to mobilise suitable ways 

of protecting the system. Wherever danger of misdevelopment arises in society, 

usually all [143] available protective forces are brought into action and 

normative and practical remedies are conceived to avert it. In this case, one may 

not rest or stop until the source of the misdevelopment has been effectively 

curtailed.  

A counterweight is needed to the tendency of the legislature and government to 

surrender to competing interest groups and turn politics into a matter 

exclusively of tactical negotiation of compromises; the only possible solution 

is a class of persons whose professional interest is focused on insight into 

systems of order, i.e. into matters of regulatory policy, a class who are not 

bound by government instructions; a class whose social status is so secure that 

they have no need to form interest groups themselves or participate in the power 

struggle of competing groups; and a class whose social and professional 

independence from social groups and political power is respected, be it with or 

without institutional safeguards. 

At least in democratic states, it is academics who find themselves in this 

unusually advantageous position. They may not exercise the function of a 

‘pouvoir’ neutre (neutral power) but have indeed always been an 'institution’ 



neutre – not in corpore, but individually; not through provision of 

commissioned reports, but in the independent form of publication of academic 

work on independently chosen subjects of research. 

This free, improvised process is admittedly a very roundabout process; its 

effectiveness depends on the coincidence of whether a piece of research 

becomes famous, by finding a readership beyond a narrow circle of experts. 

The unorganised process of free academic research has no short-term effective 

influence on the result of struggles between groups and attempts of groups to 

influence the government and legislature. The influence that academics have 

on their students normally only takes effect after a significant time has passed, 

namely when these students take up influential positions in the state and in 

society. 

Following the Second World War, a practice has arisen of ministeries making 

use of permanent academic advisory councils, consisting of independent 

academics, subject to no political direction, and whose reports are generally 

published. These committees are provided with information by the government, 

even to the extent that civil servants, and sometimes even very senior civil 

servants or ministers themselves, take part in the discussion, so as to create a 

closer bond between the social and political facts and academic opinion. 

This has undoubtedly proved its worth, and is already in the process of 

becoming an established tradition. However, experience has shown that the 

support that a minister receives from the reports of such committees struggles 

to compete with the forces of social reality, i.e. with interest groups, political 

parties and also government departments. The members of these committees 

are often left with no more than internal satisfaction, as they re-read their 

reports and compare the actual course of events with how they might have 

proceeded had the government been in a position to follow their advice. 



Effective influence on particular situations is comparatively small – at least in 

the short term. Even if the process is optimal, one cannot expect short-term 

success from constant comparision of the current situation and judgements of 

regulatory policy. The technical, factual correctness of regulatory policies 

remains constant; but their reputation is certainly improved by persistent 

assertion in similar, reoccuring situations. It is only this lasting effect that can 

effectively counteract the raw power of the influence of interested parties. 

Meanwhile, the principle of creating an institution to make it easier to find a 

systemically acceptable compromise between competing interests, through 

academia and its focus on regulatory policy, has even been legislatively 

realised;11 this has taken place in the form of the ‘expert advisory board’, which 

has been mandated by legislation to portray the ‘state of the entire economy and 

its foreseeable development', and to investigate ‘how price stability, high levels 

of employment and external balance of trade in a market economy can be 

guaranteed while ensuring constant and adequate growth'. The procedure is 

even legislatively governed (it provides for the furnishing of an annual report, 

a governmental response within eight weeks, publication of the report and 

presentation of the report and the government's opinion to parliament). 

As much as this development is to be welcomed, one should have no illusions 

as to the extent of its likely success. The danger remains that the will of the 

sovereign people is diverted in a direction contrary to the basic order, and the 

authority of countervailing forces to strengthen the market system must still be 

developed further. 

 
11 Gesetz über die Bildung eines Sachverständigenrates zur Begutachtung der 
gesamtwirtschaftlichen Entwicklung (Law on the Formation of an Expert Advisory Board to 
Report on Macroeconomic Development) of 14 Aug. 1963. 



However, various political prejudices stand in its way. In particular, the 

participation of forces interested in principles, not in interests and executing 

political and social conflicts, contradicts our German way of thinking, which is 

focused on resistance, mockery and disdain. Every democratic politician and 

every democratic statesman knows and takes into account that, however she 

chooses to compromise between competing interests, detriments are to be 

expected at the next election. Therefore, they tend to make decisions so as to 

please those most important for the government's re-election, and restrict 

discontent to those circles which are not as important. How is one to achieve 

this, however, if one adheres to so-called principles of the system? If one 

adheres to principles that every interest group in the land hopes will be 

dispensed with? The mere thought that those championing principles could 

operate in the political foreground is enough to drive every political pragmatist 

to angry despair. What can be done, in politics, who clearly do not appreciate 

that elections are there to be won? Vice versa, even the most successful 

pragmatists have no true apprehension of the consequences of the disintegration 

of an order. They overestimate the durability of political and social orders, and 

believe it has the stomach to withstand infinite ills without negative 

consequences, an incredibly tough constitution that one can carelessly sin 

against. They do not merely ignore warnings, but react to them with remarkable 

sensitivity.  

But one could accept the sins of pragmatists and tacticians, if all could at least 

accept these were sins, even if they were to be sinned against nonetheless. But 

sinners feel uncomfortable about sinning in the open, in full knowledge. They 

yearn for a court that will not only declare their innocence, but moreover 

declare that they have been of service to their country. And it is at this point 

that the matter becomes fatal. Among the class of thinkers, whose members are 

responsible for guiding intellectual and ethical understanding, there are not only 



spin doctors and flatterers, but unfortunately also friends of the truth who react 

so sensitively to the undeniably powerful socially typical facts that it numbs 

their intellectual and moral capacity – or in a sense electrifies it. As Faustian 

humans, they are filled with the dark urge to hold what is true to be reasonable 

and to believe in the creative force of chaos. However clear and petty the 

reasons that tempt economically and politically active persons to sin may be, 

this class of idealogues never lack fine and romanticising words to justify not 

only the acts of such persons, but also their motives. The sinners are of course 

flattered by these academic observations, and thus it is not long before those 

influential in society have agreed on prescribed language that solves the conflict 

between interests and conscience by entirely adjusting one’s conscience to 

make way for interests – much like a school girl with two voices in her head, 

one of which says 'I don't want to do homework', while the other says 'then don't 

bother'. 

Let us remind ourselves of the hard facts: We have a social and economic order 

in which all income has the character of premiums for success, of incentives 

for particular behaviour. Income depends on the importance of the recipient's 

contribution to overcoming of scarcity. To borrow language from the field of 

automation and cybernetics, these evaluative principles are programmed into 

the system's guidance mechanism. Its rational and systematic operation requires 

that all members of society be subject to the same guidance mechanism in the 

same way, that no allowances or handicaps, no advantageous or odious 

privileges are granted or imposed. 

Given that no order is perfect and can regulate everything, there can obviously 

be exceptions consisting in political interventions in the free market process. 

However, one must be clear that these interventions are exceptions, i.e. that 

there must be evidence of their necessity and utility, while there is a 

presumption of utility for the system's own mechanisms of guidance – and 



rightly so, for it is in harmony with the fundamental constitutional decision to 

favour the market system and a private law society free from privilege. The 

mechanism of the market price an integral institution of the market order. 

Political intervention is thus a serious matter, and given the rule of law it must 

be enacted through legislation. At the least, however, it is necessary that 

parliament and the government considers and reaches a conclusion on the 

reasons and arguments that justify intervention. Only if one proceeds with great 

seriousness, firmness of principle and conscientiousness can one guarantee the 

degree of calculability necessary for the rational plans of autonomous persons.  

The ‘sin’ of which we are speaking here consists in economic actors 

succumbing to the temptation, to the extent that it is objectively possible, to 

earn more than they should under the system through acts contrary to the system 

or by utilising their right to vote or their political influence to induce the state 

to make an exception for a particular group of citizens, contrary to the system; 

conversely, the sin also lies in the state giving in to this influence. 

But we are concerned here neither with the content of the sin nor with the 

psychological tendency of people to sin in their own interests, but rather how 

great the temptations to sin arising from features of the system itself or its 

(necessary) institutions are. 

Such temptation is particularly great as regards temptation to intervene in the 

market economy. First, there is the unavoidable legitimacy of autonomous 

economic actors combining to form interest groups, i.e. to collectively realise 

the interests most important to them. Such groups cannot and should not be 

forbidden, for reasons of freedom – rather, they are necessary, important and 

compatible with the system, to the extent that they realise interests using means 

compatible with the system. However, the temptation to realise interests 



through means incompatible with the system, i.e. by unscrupulously striving 

for granting of privileges, is particularly great because the means can be easily 

imposed and the advantages are incredibly tangible to those interested parties. 

Most decisively, there is no real risk that these particular interests will clash 

with any sufficiently strong opposition, be it other countervailing interests or 

principled oppositions. 

One cannot expect strong opposition from other interest groups, because each 

of these other interest groups is equally interested in intervention, if admittedly 

in different acts of intervention. One could certainly ask why interest groups do 

not dedicate their energy towards countering other interest groups’ demands for 

intervention. But first, members of interest groups expect that they succeed in 

pursuing their own interests, not that they merely block other groups. Second, 

every interest group that seeks to realise its own interests relies on the support 

of other interest groups, which of course can only be obtained through 

reciprocity: 'You scratch my back, I’ll scratch yours’. The consequence is a glut 

of intervention, the effects of which mutually counterbalance each other. As 

disappointing as it may be, this result does serve to appease consciences. For 

group leaders tell themselves that, although relatively little is, on balance, 

achieved through their mutual struggle, but that no particular harm arises for 

the system, on the basis that the accumulation of counteracting interventions 

ultimately amount to the same result no intervention at all. It is, of course, not 

the same. A glut of rule-of-thumb interventions, each of which arose under the 

influence of more or less coincidental balances of power and subjective 

speculation, can never produce a result that even comes close to being as 

functional and fair as that reached by an objectively programmed guidance 

mechanism, even one that is imperfectly constructed and ramshackle in 

operation. If it should transpire that a guidance mechanism does operate 

noticeably defectively, then it would politically be far better to try to improve 



its construction than for government and legislature to switch to running 

modern industry manually – while still retaining the market system in other 

respects. 

It has already been observed that there is always considerable temptation for 

the government to realise the contradictory demands of a plurality of interest 

groups, because it is impossible to make oneself as unpopular by 

simultaneously considering all competing interests than by sticking to 

principles. As a result, interest groups do not merely scratch each others’ backs; 

the same occurs between the government and interest groups. 

It is certainly not an exaggeration to describe the processes that tend to occur 

in this context as a danger to the system, and to describe the fact that this 

tendency arises naturally in the system as a weakness to be taken seriously. 

As noted, the task of academia should be to make the public aware of this 

danger. But it is precisely here, in academia, that ideological tendencies 

manifest themselves that contribute to these factual tendencies to adulterate the 

system. These are not so much the results of research as speculative hypotheses 

as to historical and sociological struggles, or transposition of contexts. 

For example, there is often talk of ‘intermediary powers’, referring to interest 

groups. Where this expression is merely used to describe the functions that 

interest groups exercise (without respect for the structure of the order that even 

they recognise), it is unobjectionable. However, both the interest groups 

themselves and adherents of certain academic perspectives read significantly 

more into the term: namely that interest groups are elevated from the substrata 

of society to the status of bearers of political functions, because they wield 

mysterious, history-shaping forces, of which they themselves are a part. 

Initially, this is recognition is merely sociological. But once one has 



sociological recognition, one need no longer worry about legal legitimation; it 

is as good as certain. This is assured by another term, namely the 'normative 

power of the factual'. 

In fact, we are, fortunately, concerned only with a term here – a term without a 

distinct legal meaning. For no one has clearly been able to demonstrate the 

difference between the normative power of the factual and the precise, tried and 

tested legal phemonena of limitation, forfeiture, prescription or formation of 

customary law. The difference that is admittedly recognisable even in the 

present twilight is not referred to in public discussion. It appears to me to lie in 

the fact that limitation, forfeiture, prescription or formation of law acquire their 

normative power over very long periods of time, during which a non-existent 

right is asserted, an existent right is not asserted, one acts according to a non-

existent rule or one acts contrary to an existent rule. As regards the ‘normative 

power of the factual’, however, the need for the effluxion of time disappear, as 

if up the sleeve of a magician. Instead of the remedial power of time, these facts 

are cured by the power of the will that orchestrates the facts, and the strength 

of its social influence. The doctrine of the normative power of the factual pays 

homage simply to the crushing of resistance by the victorious. 

To this extent, there is an affinity between this doctrine and another legal 

phenomenon, namely that a successful revolution overcomes existing law and 

creates new law; it seems that one intends to apply this rule to the little factual 

rebellions and structural changes that constantly take place within society. 

Many, including many not involved in interest groups, understand the doctrine 

of the normative power of the factual to mean that, as soon some sufficiently 

influential group succeeds in creating a state of affairs that appears irreversable, 

Zeus promptly appears in the clouds, without any decent interval, and solemnly 

proclaim the fait accompli to be law. The directors of interest groups enjoy 

hearing this.  



The dogma of the normative power of the factual has, as far as I can see, barely 

had any significance in legal practice. Its calamitous effect is rather 

psychological. Those who participate in practical political life know how great 

the impact of this slogan on the behaviour of economic actors and politicians 

is. It encourages trends towards conformity, and discourages attempts to defend 

valid institutions of the order. 

It is thus in these ways that deformation of the order manifests itself in our 

society. It is thus in these contexts that the task of overcoming these 

deformation arises. Fulfilling this task requires not Capuchin preaching, but a 

practical, hands-on approach. 

In order to mobilise forces to defend the order, it appears to the author, who is 

first and foremost involved in matters of law and legal policy, to be necessary 

for the law, too, to have regard to the danger of the system decaying. Above all, 

instead of the normative power of the factual, there should be insight into the 

factual power of the normative, and its power to influence the facts.  


