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VI 

 
Legal Form and Economic Substance* 

 
1. Economic libertarianism and legal ordering. The «usual image of the law as “form”, as the dressing of 
economic reality»1 — i.e., how the relationship between economy and law is perceived in terms of the logical 
relationship between form and content — is correct, but says little because what is problematic is determining 
the relationship’s nature and modus operandi. One must avoid the representation of legal rules as empty vessels 
eventually filled by economic matter.2 
The connection between legal form and economic substance is first and foremost manifest in individual 
behaviour. The economic behaviour of the individual happens in society and, therefore, it is in need of legal 
qualification. That the legal ordering, at least a given legal ordering of property, is an unfailing prerequisite of 
the economic activity of individuals grouped in society — in other words, that it has a determinant function of 
the types of individual economic behaviour — is a proposition no one doubts. Economic laws exist only in 
pure theory, they are nothing but what has been deduced from the economic principle or hedonistic axiom 
[148] operating in given legal conditions.3 
The problem concerns instead the connection between legal and economic forms, with economic form 
considered as the sum of the relationships between individual economic behaviours, and in this sense as 
economic order resulting from reducing the relationships to a systematic unity in light of an overall welfare 
optimum. One then wonders whether law’s only function is organizing the exterior forms of the economic 
process, where distinct economic behaviours are basically held in conditions of substantial immunity from the 
legal rule — as they are deterministically oriented towards a pre-established natural order — or whether law 
constitutes an active instrument of the economic process and, by its virtue, the economic order is embossed by 
human will. The first conception imagines the relationship of law with the economy in terms of pure logical 
causality, the second one in purposive terms. 
The first is the classical conception, constituting the theoretical grounds of laissez faire politics. […] 
 
[155] 3. The economic constitution as a coordination problem of the economy with a system of moral values. 
Here, the problem of the economic order affects the structure of the State. After the fall of authoritarian 
corporatism, the problem is one of realizing with legal instruments an order making it possible to compromise 
between the two extreme models of free market economy and of an economy totally planned by a central body, 
reassuming in itself the entirety of political and economic power; in sum, realizing, with a public direction of 
the economy, a combination of individual and group freedoms. Our future existence as a free people and the 
conservation of the deepest values of our civilian tradition depend on the success of this attempt. Nowadays, 

 
* From Studi in onore di A. Asquini, vol. III, Cedam, 1963, pp. 1075-1093, and from «Jus», 1966, pp. 5-13. 
1 Capograssi, Pensieri vari su economia e diritto, in Scritti giuridici in onore di Romano, vol. I, Padova, 1940, p. 222. On 
the insufficiency of this formula, albeit exact in principle, see Stammler below, and Heymann, Recht und Wirtschaft, in 
Festgabe für Stammler, Berlin-Leipzig, 1926, p. 222 and, finally, Raiser, Wirtschaftsverfassung als Rechtsproblem, in 
Festschrift f. J. von Gierke, Berlin, 1950, p. 184. 
2 Stammler, Wirtschaft und Recht nach der materialistischen Geschichtsauffassung4, Berlin-Leipzig, 1921, p. 108. 
3 Croce, Il libro del prof. Stammler, in Materialismo storico ed economia marxista (Saggi critici)2, Milano-Napoli, 1907, 
p. 152. See also, more recently, Isay, Die juristische Technik der Wirtschaftslenkung, in Festschrift f. Schmidt-Rimpler, 
Karlsruhe, 1957, p. 405 («an economy autonomous with respect to the legal order does not exist»); Hesse, Wirtschaftsform 
und Rechtsordnung, in Festgabe f. Jahn, Berlin, 1955, p. 9 («the legal order determines the form of the economy»). 



it becomes clearer and clearer that ultimately, the security of democracy rests on a social ordering that ensures 
everyone a position corresponding to their specific participation in the economic community, rather than on 
the decision-making process of the State.4  
The renewal of the democratic structure of the State implies a new conception of the relationship between law 
and the economy. The law is not merely the external form of economic behaviour, destined to guarantee 
everyone the possibility of an autonomous choice, so that law does not rule the content of choice, but only the 
way it is made. A purposive conception has substituted this purely formal conception. According to the former, 
the legal norm is a structural component of economic activities, conditioning and in turn conditioned, so that 
law and the economy are parts of a single reality, in[156]tegrated and interdependent.5 In other words, law is 
given the function of also steering economic choices, by virtue of which the economic principle — that is, 
searching for the satisfaction of human needs — is coordinated with a system of values autonomous from the 
economy, that law has the task of realizing in the economic experience. Even more precisely, the law takes 
upon itself a mediating function between economic reality and a determined system of moral values,6 so that 
economic experience receives a full sense and meaning only from the substantive content of legal discipline. 
Therefore, the idea of a natural order of the economy that the law has only the task of guaranteeing is overcome, 
but it is overcome together with the conception according to which the law formally valid is by itself always 
fair because the general will of the sovereign nation legitimizes it. The order of the economy shall be the result 
of a conscious choice of the political-economic community and, in this sense, it is translated into the concept 
of «economic constitution». This can only become positive law through legislative acts of the State; however, 
the validity of legislative norms disciplining the economy does not only depend on whether they are posited 
by determined competent bodies with a given procedure, but also from a substantive conformity judgment of 
their content with a value system included into the basic law of the State.7 Without [157] this material 
justification, the majority decision truly risks appearing to be a sort of secularised «judgment of God».8 The 
crisis of legislative positivism — being «a crisis of democracy, more exactly of the general will’s legitimizing 
force»9 — is overcome, rather than by anti-positivism, by giving constitutional guarantee to the universal 
values of the human person. By virtue of the constitutional guarantee, these meta-legislative values constrain 
the content of positive norms. Therefore, they assume the specific character of law, namely being an order 
with the force of shaping reality. Of course, a historically conditioned force, by which one can only expect a 
gradual development, perhaps destined to never be, so that the new economic constitution has to be partially 
conceived of as an order in progress, as striving of the collective will towards a legal order progressively 
realizing — in always perfectible terms — the principle of human prominence over economic substance. 
Democratic market economy and direct public intervention are the background of the new legal forms of the 
economy. As the result of a political decision, the economic constitution essentially implies the adoption by 
the State of a function not only corrective and integrative,10 but also propulsive and directive of economic 
process, constraining individual and group behaviour immanently to goals which transcend individualism 

 
4 Ballerstedt, Wirtschaftsverfassungsrecht, in Die Grundrechte. Handbuch der Theorie und Praxis der Grundrechte, 
edited by Bettermann, Nipperdey, and Scheuner, vol. III, 1, Berlin, 1956, p. 49 (see also p. 19). By the same author, Über 
wirtschaftliche Massnahmegesetze, in Festschrift für W. Schmidt-Rimpler, note 2, p. 389). In terms of political democracy, 
this means that democracy as an idea is conceived as a synthesis of freedom and equality. 
5 Stammler, note 1, pp. 211 ss.; Heymann, Recht und Wirtschaft, note 1, p. 210; Capograssi, note 1, pp. 185, 188; Ascarelli, 
Ordinamento giuridico e processo economico, in Problemi giuridici, vol. I, Milano, 1959, p. 47. The two conceptions 
contrasting in the text can also be referred to as purely normative conception and institutional conception of law. 
6 In this sense, the definition of the goal of law proposed by Carnelutti is acceptable, Teoria generale del diritto3, Roma, 
1951, p. 21: «the goal of law is the reduction of economy to ethics». 
7 Our Constitution does not exactly include an economic constitution, but only the statement of a series of directive 
principles for the construction of a new economic order. Leiser, Grundrechte und Privatrecht, München, 1960, p. 181, 
comments that «the appearing of the problem of the economic constitution announces the end of the libertarian order of 
the economy, constitutionally guaranteed only, not constitutionally constructed». 
8 See Menger, Vom Wenden und Wesen der Demokratie, in Staats- und Verwaltungswissenschaftliche Beiträge, published 
by Speyer’s Hochschule (Stuttgart, 1957), p. 59. 
9 Wieacker, Privatrechtsgeschichte der Neuzeit, Göttingen, 1952, p. 331. 
10 In this sense Scheuner, Die staatliche Intervention im Bereich der Wirtschschaft, in «Veröffentlichungen der 
Vereinigung der Deutschen Staatsrechtslehrer», H. 11, Berlin, 1954, p. 12. 



contained in the desired economic constitution, and [158] whose realization is specifically entrusted to State 
authority. 
This does not allow one to say that the legal instrument covering State command serves political economy 
goals and is justified by them only. If this were the case, the legal order of the economy would simply be, as it 
has been said, the «fallout, the legal crystallisation of the political-economic will of public direction».11 This 
conception is a return to reducing law to mere technique of social organization, unrecognizing the function of 
realizing historically a system of values distinct from and superior to purely economic values.12 
Of course, the law is also a technique, and therefore its task is to provide political economy with the instruments 
best fit for purpose. In this sense, one can speak of a problem of adaptation of law to fact, whose specific 
aspects are the finding of a crisis of the concept of contract, of a crisis of the right to property, of a crisis of the 
institution of the stock company, and so on and so forth. However, in order to solve this problem already one 
needs to keep in mind that each legal ordering has its own structure, its own immanent essence, so that the 
construction of legal categories follows its own rules, different from those determined by purely economic 
goals.13 First of all, the law has the task of guaranteeing uniformity in the legal evaluation of social behaviours, 
allowing the prediction of future evaluations and thereby introducing in the economic process a highly valued 
element of security. Without this, «l’économie deviant duperie, et la moderation imprudente».14 Secondly, 
[159] an intimate coherency exists between different legal institutions, by virtue of which each of them receives 
full meaning and value independently from their changing degree of fitness for economic goals. So that the 
form of the stock company is essentially connected to the right to private property, and the legal structure of 
the institution of stock is articulated in light of this connection. That today’s large corporation is witnessing a 
recession in owners’ control over management — so that the organization of the corporation thus tends to 
follow an objective interest distinct from and often in contrast with the common interest of stockholders — is 
a sound socio-economic observation to make, showing a disharmony between the meaning of the legal form 
and the form assumed by large corporations. But the task of stock company legislation nonetheless remains 
«to struggle continually for the truth of the form»,15 to preserve the vital nexus of the stock form with the idea 
of property and of free private initiative.16 
4. State intervention in the economy. But it is also and mainly from another perspective that the autonomy of 
the law in its shaping function of the socio-economic order is manifested. The law binds the State’s political-
economic choices to the needs of substantive justice, to the realization of a fair order in economic society. This 
is the meaning of Article 3 Constitution, establishing an indissoluble nexus between the Rule of Law and the 
welfare state, in the sense that only public bodies’ intervention in the economy can thoroughly realize the Rule 
of Law in a substantive sense, in a synthesis [160] of freedom and equality.17 In its full meaning, the Rule of 
Law postulates that the citizens’ formal equality does not produce social inequalities; that the freedom of some 
is not translated, in practice, in an instrument of limitation or annulment of the freedom of the others. A 
specification in the concept of economic constitution is therefore introduced: it is realized only to the extent 
the law can obtain that each and every economically relevant behaviour satisfies the precept of substantive 
justice. 
This gives rise to a complex issue for lawyers. The Constitution repudiates the formal conception of justice 
that identifies it with the efficiency of positive ordering, with its capacity of allowing in general the possibility 
for men of living and operating together; it denies that the social order existing in practice is the best possible 
and because of that it ought to be considered a given; it claims instead that it can and ought to be improved, so 

 
11 Schmölders, Die Weiterbildung des Wirtschaftsrechts, in «Zeits. ges. Staatswissenschaft», (1940-41), p. 80. 
12 Also Heymann, note 1, p. 215, emphasises the «discrepancy between law and economy, determined by the peculiar 
interference of the principle of justice». 
13 Raiser, note 1, p. 195. 
14 Constant, Principes de politique, ch. 15, in Oeuvres (Pléiade), Paris, 1957, p. 1203. 
15 Klein, Die neueren Entwicklungen in Verfassung und Recht der Aktiengesellschaft, Wien, 1904, p. 55. 
16 For analogous comments on the form of contract, see Reinhardt, Die Vereinigung subjektiver und objektiver 
Gestaltungskräfte im Vertrage, in Festschrift für W. Schmidt-Rimpler, note 3, p. 135, sub. d). See also Scheuner, note 10, 
pp. 53-54. 
17 Hedemann, Das Wirtschaftsrecht. Rückblick und Abschied, in Festschrift f. Hueck, München-Berlin, 1959, p. 391, 
comments that «in reality the Rule of Law and the direction of the economy are bound indissolubly». See also Leiser, 
Grundrechte und Privatrecht, München, pp. 167 ff. 



that the social order, instead of being a given, is constructed by the State. Therefore, justice is bound to goals 
receiving privileged value, generally defined by Articles 2 and 3 Constitution and then receiving a series of 
specific formulations in Section III, dedicated to «economic relations». 
The structure of these constitutional norms is different from the structure of the legal norms lawyers are used 
to handling. The traditional notion of legal norm consists of a concept of form or formal structure of a social 
behaviour taken as typical, including in this notion that legislative activity of the State directed in turn to the 
emanation of legal norms. The legal norm pursues a goal, and taking that into account is important for 
interpretation, but the goal is outside the norm, it is not an element of the situation required by law 
(“fattispecie”)]. The constitutional norms under discussion, instead, do not inclu[161]de normative 
qualifications: their content consists exactly in attributing legal relevance to determined goals, summarized in 
the concept of social justice, and indicated as judgment criteria of laws and measures the State will emanate 
for the construction of the social order. As it has been said, in scholastic language, they are jus normans, rather 
than jus normatum.18  
Correspondingly, the structure of legal analysis must be different. If the lawyer stops at the observation that 
these norms do not establish concrete legal institutions, but — on the grounds of general principles 
indecipherable in terms of legal qualifications — he envisages only the possibility of limiting some individual 
fundamental right, the right to property, the freedom of economic initiative, etc., then he leaves to pure politics 
(i.e., ideology) the task of determining their content. Turning upside down a formula that — in the laissez faire 
era — was referred to individual economic behaviour, it has been said that the State intervention in the 
economy moves in a «space free of law»:19 this highlights that the new relation between the State and the 
economy introduces — next to administrative technical discretion ruled by the principle of legality — a 
«constitutive discretion» operating not only at the level of public direct participation in the functions of social 
life (making the State itself an economic actor), but also at the level of State intervention in the economy 
through the impact of legislative measures on the socio-economic structure. On this second level, the 
constitutive discretion of the State is exerted in the form of laws-measure (“leggi-provvedimento”), which 
obtain their meaning only from the pursued goal, [162] whereas legal norms in the traditional sense (qualified 
by the features of generality and abstractness) have value in themselves, because of their content, 
independently of external teleological considerations.20  
Of course, one has to admit that in an economy directed by the public hand the State immunity from ideology 
— one of the distinguishing traits of the bourgeois Rule of Law — cannot completely hold true. A public 
direction of the economy free from the influence of political judgments is unthinkable.21 Nonetheless, 
legislative measures used by the State to intervene in the economy (measures of political economy in the 
disguise of law) cannot shirk the legal evaluation of the pursued goals. Through this evaluation, grounded in a 
concrete analysis of the interests at stake, legal measures will be justified to the extent their purpose is 
coordinated with the development of a fair order of economic relations. The State intervention in the formation 
of the social order shall be in any case concerned with the realization of a coordination and a balancing of 
interests; that is, ultimately of a rationalization of conflicting interests. This may also lead to sacrifice one or 
more of such interests, provided that, rather than being sacrificed on the altar of some ideology (perhaps 
heralded to hide the new demands for power positions by some political group), one demonstrates it to be 
imposed — according to the rules of experience — by objective case-by-case analysis; and always under the 
condition that «there is no common good [163] of which individual freedom is not an essential component».22 
With this, it is also stated that a general, absolute interest, overarching the individual interest does not exist.23 

 
18 Forsthoff, Lehrbuch des Verwaltungsrechts8, vol. I, München-Berlin, 1961, p. 65. 
19 Krüger, Die staatliche Intervention, p. 140. See also Ballerstedt, Wirtschaftsverfassungsrecht, note 1, p. 34. 
20 Ballerstedt, Über wirtschaftliche Massnahmegesetze, in Festschrift für W. Schmidt-Rimpler, note 4, pp. 369 ff., and, by 
the same author, Wirtschaftsverfassungsrecht, note 1, pp. 36 f. Fortsthoff, Lehrbuch, p. 9, defines laws-measure «nothing 
but a legislative intervention in administrative matters». The distinction between laws-norms and laws-measures is also 
recognised by our Constitutional Court: see Decision May, 25, 1957, n. 60, in Foro it., 1957, I, c. 944, and, recently, 
Decision December, 30, 1961, n. 78, in Giur. it., 1962, I, 1, c. 940. 
21 Ballerstedt, Rechtsstaat und Wirtschaftslenkung, in «Ar. öff. Rechts», 1948, p. 148. 
22 Reinhardt, Privates Unternehmen und öffentliches Interesse, in Festschrift f. Hueck, note 17, p. 441. 
23 Reinhardt, note 22, pp. 442 f. 



On the one hand, individual freedom, and in particular the freedom of economic initiative, is made itself an 
integral part of the common good; on the other hand, a little deepening of the analysis reveals the common 
good as the point of junction of a series of general interests that are — or at least can be — even in contradiction 
with each other, in total or in part: Small agricultural property and agricultural industrialization, monetary 
stability and full employment, reduction of working hours and production increment, savings and consumption 
expansion, etc., are all goals eligible for inclusion in the concept of common good. They ought to be not only 
coordinated with individual freedom rights, but they also ought to be balanced with each other because they 
are contradictory, at least in part. 
 
5. The social constraint of private subjective rights. There is another point to be made, of particular interest 
for private law. The new relation between the State and the economy implies a different conception of the 
relation between private law and public law, on the one hand, because private law takes the integrative function 
of individual freedoms, in the sense of guaranteeing their substantive content and, on the other hand, because 
private law institutions harbour the idea that  private subjective rights are intrinsically tied also to the social 
goals of legal ordering. 
This social constraint (or function) of individual rights is the result of various norms of the Constitution: from 
the fundamental Article 2, accompanying the recognition of fundamental human rights with the statement of a 
duty of political, economic, and social solidarity without ex[164]ceptions; from Article 4 on the freedom of 
occupancy choice, from Article 41 on the freedom of economic initiative, from Articles 42 and 43 on the right 
to property, etc. But exactly because these norms derive from general directives of justice and social progress, 
justified limitations may affect the configuration of private subjective rights in concrete only to the extent they 
are individuated and made acquirable by people’s conscience through specific legislative acts of the State. The 
law — it is in fact said by Article 42, para. 2 — determines the limitations of private property so that its social 
function is ensured.24 The social function of individual subjective rights — of property in particular — when 
one considers it from the perspective of the need to coordinate it with the general aims of the economic 
constitution, should not be conceived of in the same way as a «general clause», as direct source of concrete 
legal qualifications. Instead, it constitutes the legitimizing source of public legislative acts limiting the content, 
or subjecting to certain controls the exercise, of private subjective rights. The normative method of the so 
called general clauses, when they do not — as is the case with Article 31 Preliminary Provisions to the Civil 
Code — simply have the function of indicating negative limits of public order, is acceptable only within 
interpersonal relations; relations involving situations perceptible and evaluable in their concrete elements by 
the individual, and where a person of average conscience is able to understand the behaviour demanded by — 
among many examples — the clause of good faith (Articles 1337, 1375 Civil Code), the clause of fair dealing 
(Article 1175), the clause constraining the exercise of the freedom of economic initiative with the respect of 
security, of [165] freedom and of human dignity (Articles 41, para. 2, Constitution), of which the clause of a 
sufficient salary (Article 36) is an articulation. 
Instead, the clause of respecting or even promoting the general interest — as everyone knows, an example is 
offered by the § 70 of the German law on stock companies — is not only a psychological absurdity, but, for a 
private subject, it objectively lacks content, even if he were the manager of a large firm, counting on a staff of 
experts in economic and social subjects and of a broad documentation on the situation of the country. Only the 
public authority is capable of establishing what social progress is and in what it must consist, and only through 
acts of legislation and of public administration the exercise of private freedoms can be coordinated, with 
binding force, with the goals of social justice. 
Introducing the enterprise, and I speak mainly of the large enterprise, in the «economic constitution» (meaning 
the legal determination of an economic order consistent with certain directive principles set in the formal 
Constitution) does not mean functionalizing the enterprise, in the sense that from now on the management will 
have to establish not only what is in the interest of the firm, but also what is in the general interest of the 

 
24 See Minervini, Contro la «funzionalizzazione» dell’impresa privata, in «Riv. dir. civ.», 1958, I, p. 623. Rodotà seems 
holding a different position, Note critiche in tema di proprietà, in «Riv. trim. dir. proc. civ.», 1960, especially pp. 1337 f. 
In German doctrinal thinking, concerning Art. 14 of the Bonn Constitution (Grundgesetz), see Kübler, «Eigentum 
verpflichtet» — eine zivilrechtliche Generalklausel?, in «Ar. civ. Pr.», CLIX (1960-61), pp. 236 ff., especially p. 256. 



community they are operating in, with the aim of harmonizing the two interests. It rather means that the 
economic power exercised by the firm is consciously evaluated as a constitutive element of the economic order 
by the public body bearing this order; therefore, it is invested of its own autonomous sphere of competence, 
with the reserve of public intervention for the case the firm’s power gains contents in contrast with the general 
interest, i.e., it threatens to transform from ordering force into disordering force. From this constitutional 
perspective, it is understandable that lawyers with a private law background tend to put emphasis on the 
element of limitation, and therefore on control over private economic power, and call for reforms releasing the 
social reserve of the State (I [166] refer in particular to the law on cartels); and lawyers with a background in 
public law tend instead to put emphasis on the element of powers coordination, i.e., the element of the political 
decision of attributing competences over economic decisions that have an impact on the development of 
production.25 But rather than opposed conceptions, they are complementary. They contribute to the 
construction of a conception of the economic constitution according to which public intervention is reconciled 
with the Rule of Law only because and insofar as the economic order is built with the collaboration of the 
economy’s free forces26. When the State constitution recognises that citizens have certain fundamental 
freedoms and guarantees against their violation in the exercise of public powers, thereby excluding the 
possibility of the entire variety of expressive forms with which people’s life is manifested being compressed 
in a singular order coined by the State’s will — in short, in a State with a democratic constitution —. without 
the consent and the collaboration of all the protagonists of economic life, the legal command has scarce chance 
of a real imprinting in this life, of truly becoming one of its structural components. 
Such a conception of the economic constitution recognises economic pluralism, i.e., it recognises the action of 
several socio-economic groups relatively independent from each other and taken as forces of economic order. 
And, in this, there is an evaluation of the public enterprise different from or at least integrative and perhaps 
corrective of the traditional one, according to which the public enterprise is form used by the State for 
becoming partner of the economic process, i.e., producer and distributor of goods. The structure of mass 
production is [167] such that the public enterprise, when it reaches certain dimensions, tends to follow a pattern 
entirely analogous to that of the large private enterprise, hence it becomes a centre of economic power distinct 
from the State. It then appears not only and not mainly as a form of State direct participation in the productive 
process, but as a form through which public intervention has resulted in the creation of new centres of economic 
force, capable of exercising an equilibrating power against private enterprise.27 
In light of this observation, I believe with remarkable legal implications especially for the problem of public 
enterprises’ control, it is useless to grumble pointing out that — since force remains force whoever uses it, be 
it a private or public firm — the State, instead of favouring the formation of new centres of economic power, 
should be concerned with the elimination or reduction of existing ones. Force, both public and economic, is a 
phenomenon we shy away from in fear, although no social life is possible without positions of force because, 
for there to be life in society, authority is necessary. The alternative to economic pluralism is the unitary 
collective economy where all the political-economic power is concentrated in the hands of the State, more 
precisely of a party. Economic individualism, according to which economic force belongs to everyone and 
therefore to no one, is a model which has never actually existed and, in any case, it today belongs to the 
kingdom of utopia. 
Instead, the problem is the legitimization of economic forces, and of understanding that the overall legitimizing 
form cannot consist of [168] transcribing the  deterministic concept of economic equilibria typical of the 
neoclassical school simply into a model of economic pluralism.28 The overall legitimizing form of the centres 

 
25 G. Guarino, Stato ed energia nucleare, in «Riv. soc.», 1959, p. 32 and note 12. See also Ascarelli, note 1, p. 59. 
26 See Ballerstedt, Rechtsstaat und Wirtschaftslenkung, note 21, p. 155: «In the field of direct economy, the State can 
therefore act in accord with the Rule of Law only when it fulfils these tasks, rather than in a non-authoritarian way, in 
collaboration with the economy’s free forces». 
27 Corna-Pellegrini, Impresa privata e impresa pubblica quali strumenti di progresso economico e sociale, in the volume 
for the LXX anniversario della «Rerum Novarum» by Milan Catholic University, 1961, p. 118, comments that, while «in 
American-style economies the balancing of the opposed powers, at high level, tends to happen with the strengthening of 
buying power against the selling one, in Italian-style economies this seems to manifest itself in the duplicity or, better 
said, the multiplicity of private and public industrial power centres». 
28 See Dossetti, Funzioni e ordinamento dello Stato moderno, in «lustitia», 1952, p. 261. 



of economic power can instead be found in the concept of an economic constitution, qualified by a conscious 
decision on the distribution of economic power and by the State adoption of the task of coordination and 
propulsive mediation of economic forces. 
 
6. Economic planning. The concept of coordination of economic forces29 is not coincident with that of public 
direction of the economy: the latter is a kind — the most intrusive one — arguably definable as planned 
coordination. The legal forms for the exercise of the equilibrating power of one economic, organised, force 
against an opposing one are also coordination techniques. The most important example is the collective 
contract or economic agreement recognised and disciplined by the State. In this case, the State only establishes 
the formal instrument for the meeting of two opposing forces in view of a composition of interests, whose 
determination, within the limits of legal mandatory rules, is left to the parties — on the assumption that the 
midline reached by agreement will at least normally coincide with the general interest. From the point of view 
of the economic constitution principles, therefore, the non-implementation of Article 39 Constitution implies 
a failure to make use of the legal instruments to coordinate the economic forces. Conversely, and still from the 
same point of view, the Law July 14, 1959, n. 741 appears an anomalous intervention. In fact, with it, the 
collective contract — an internal coordination form — is exposed to legal command — an external 
coordination form — and thereby the State intervenes with the sphere of the [169] equilibrating powers, a 
sphere from which, at least formally, it should remain strictly distinct. 
The second form of coordination lies within the sphere of state action aimed at directing the economy and it 
roughly corresponds to the concept of indicative planning or planning by incentives. In the planning system, 
incentives — financial, fiscal, etc. — detach themselves from the traditional supportive function of private 
economy (that is, a servant function of private economy) and qualify, combined with disincentives, as 
instruments for steering private economic activity towards programmed goals, i.e., towards heterogeneous 
goals for private interests; in short, they assume a task of transmitting planning decisions to private firms. 
In a mixed economic system, where public and private decision centres exist, planning must allow the existence 
of the market, even if for some fundamental choices the market is substituted by conscious directive 
mechanisms, driven by political will.30 Planning is concerned with the aggregates, leaving to the market the 
regulation of their components.31 The constitutional recognition of the freedom of private economic initiative 
does not simply mean that a position of individual freedom is guaranteed against State authority, but it 
expresses an objective evaluation of such a freedom as a means for making private and public action concurring 
in the determination of the overall economic organization of the country. From this perspective, the position 
of private parties and of the State are not (primarily) contrasting with each other, one derogating from the 
other, but convergent, in the ultimate outcome, towards the same goals.32 Planning aims at the effectiveness of 
this [170] convergence, which is incapable of spontaneous creation, and can only result from a calculated 
action of the public power aiming to reconcile free individual choices with determined goals of social interest. 
[…]  

 
29 See Isay, note 3, p. 409. 
30 Meynaud, Pianificazione e politica, Milano, 1963, p. 81. 
31 Cairncross, Aspects administratifs des programmes de développement, in La planificationen cinq pays de 
l’Europeoccidentale et orientale, edited by the Institut univ. d’études européennes, Turin, 1962, p. 21. 
32 See Pototschnig, I pubblici servizi, Padova, 1964, pp. 79 ff., and references therein. 


