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B. Texts 

[101] 

Ludwig Raiser, The Function of Contract and Freedom of Contract 

I. 

The German Civil Code uses the term ‘contract’ without defining it any more 

precisely, and does not accord the concept of contract a central place in its 

system. In the General Part of the German Civil Code, it is handled as a 

particular instance of a juridical act (Rechtsgeschäft), dealt with in Chapter 3; 

in this part of the Code, only the formation of contracts is regulated, without 

considering their content or effects. In the law of obligations, obligations 

arising in contract, governed in Chapter 2, are again only a particular instance 

of such effects; indeed, Chapter 7, which is concerned with specific obligations, 

strictly avoids dividing obligations on the basis of whether they arose in 

contract or on another basis. For transactions in which property is transferred, 

the term ‘contract’ is not even used; the consensual element of such transactions 

is described as an ‘agreement’ (Einigung). In family law, one only comes across 

the term when considering prenuptial agreements and adoption; in inheritance 

law, only in cases of testamentary contracts and waiver of inheritance. 

Also the drafters of the Civil Code knew of course well about the significance 

of contract as the one most important legal transaction. A look at the great civil 

codes of the nineteenth century made it clear to them that although use of the 



term ‘contract’ has regularly been restricted to contracts creating obligations, 

contracts, in this limited sense, nevertheless gained a central role in the system 

of these laws and the legal doctrine developed from them.1 Also their rejection 

of natural law speculation certainly did not prevent them from seeing what role 

the great natural law theorists gave the contract in their assessment of the 

relationship between law, the state and society. If they nevertheless proved so 

reticent to use the term 'contract', then this was due to their faithfulness to the 

system and method of the German pandectists (Roman lawyers) of the 

nineteenth century. These saw their task in the first instance not in studying the 

organising force of law in different spheres of life and in developing legal 

institutions on the basis of the function of the legal relations existing in these 

spheres. Linking back to Roman law alone distanced them [102] from social 

reality, and they honed Roman law’s principle of isolation, which made legal 

definitions and concepts the objects of an independent realm of law, to 

perfection.2 The epicentre of this realm of law, however, was the human being, 

seen as an isolated individual stripped of her historical peculiarities and 

background, as a legal person. This legal person is the equivalent of the ‘I’ in 

German philosophical idealism, whose free will and personal moral 

responsibility were adopted as an axiom by lawyers.3 Her autonomous will is 

protected as an individual (‘subjective’) right; ‘legal person’ and ‘individual 

right’ became the central concepts of private law. On this, the textbooks of the 

pandectists are in universal agreement. Certain differences can be seen in the 

way this system is developed further: Those who proceed from the concept of 

 
1 Code civil art. 1101 ff.; (Austrian) ABGB §§ 859 ff., 861; (Swiss) OR Art. 1 ff. (see ZGB 
Art. 7). Equally ital. Cod. civ. Art. 1321 ff. In Anglo-American law, too, contract takes an 
important place in the legal system; here too, contract refers to contracts as the basis of 
obligations. 
2 Fritz Schulz, Prinzipien des röm. Rechts (1934) p.13 ff.; also Jhering, Geist d. röm. Rechts 
vol. III 1 (1865) p. 29 ff., 298 ff. 
3 On the influence of Kant on German legal writing of the nineteenth century, especially on F. 
von Savigny, see Wieacker, Privatrechtgeschichte d. Neuzeit (1952) p. 219ff., 229; Wieacker, 
Gründer und Bewahrer (1959) 122, 133 ff. 



the legal person develop a doctrine of legally significant acts of this person, and 

thus come to 'declarations of intent’ (Willenserklärung), to ‘juridical acts’ 

(Rechtsgeschäfte) and, as a subtype thereof, to ‘contracts’;4 others incorporate 

the concept of juridical acts into the doctrine of individual rights as forming the 

rules for their creation, modification and transfer.5 Both views necessarily lead 

one to see juridical acts and declarations of intent as the emanation of the 

hypothesised free will of individuals, and only come to consider contract after 

further distinction between unilateral and bilateral juridical acts. Academia is 

thus neither interested in contract's social function, nor in the first instance with 

its content and effect, but rather in how it involves the consensus of the parties' 

intentions in seeking to bring about a legal result. These are the features 

according to which contract is defined; given that this definition does not 

include any functional features, no objections arise to applying it not only in 

the law of obligations, but in all areas of the law in which the agreement of two 

or more parties (as a ‘juridical fact’) brings about a legal consequence: in 

dispositions of property (‘real contracts’), in marriage etc.6  

These are the concepts and systemic approach that were carried into the Civil 

Code. The concepts of a legal person and of individual rights feature as a base 

[103] category within the General Part of the Civil Code, and the Chapter on 

legal acts deals – consistent with the idea of free will and free action of the 

individual – first with legal capacity and declarations of intent before dealing, 

under the title 'Contract', with the rules on the formation of a binding agreement. 

But it is not only the law (and the commentaries on it that necessarily follow 

it), but also the systemic treatises dealing with private law, namely with the 

 
4 Savigny, System d. heut. röm. Rechts vol. III (1840); Regelsberger, Pandekten I (1893) ch. 
IV p. 436 ff. 
5 Namely Windscheid: Windscheid-Kipp, Lehrbuch d. Pandektenrechts 9th edn (1906) vol. I, 
2nd book; also Gierke, Deutsch. Privatrecht vol. I (1895) p. 278 ff 
6  As to contracts disposing of property and the contractual nature of marriage, again see 
especially Savigny op. cit. p. 307ff., 313f. 



General Part, that remain trapped in the pandectistic system, in spite of the now 

complete rejection of the isolating method of definitional jurisprudence 

(Begriffsjurisprudenz).7 Since the final third of the last century, the doctrine of 

juridical acts has been developed laboriously, in a quagmire of individual cases, 

and even today discussion still revolves around the idea of intent, and 

declaration thereof, as indispensable elements of a valid declaration of will, 

while subtle psychological investigations into the elements of intention to 

create legal relations fade into the background.8 There are only few approaches, 

however, that attempt a general doctrine of contract. The critique made of this 

system by Lange, Larenz, Stoll and Wieacker was made, after 1933, under the 

auspices of National Socialist legal reform, and due to this found no recognition 

after 1945, even to the extent that the critique was, at its core, justified.9 It is 

also relevant that motivation to critique the system, which was then directed 

towards the creation of a new 'Code of the German People' (‘Volksgesetzbuch'), 

fell away with the failure of this plan, and that one decided, for pedagogic 

reasons (that will not be entered into here), to stick to the system given in the 

Civil Code when teaching law at universities, and consequently also in 

textbooks. But this cannot be allowed to prevent academia from drawing the 

necessary conclusions from their insights into the deficiencies of this system. 

 
7 To date, Windscheid’s system is still used by the following textbooks on the General Part of 
the Civil Code: Enneccerus-Nipperdey 14th edn, vol. II (1955); and H. Lehmann 11th edn 
(1958). The following are less conservative in the arrangement of the subject matter: A. von 
Tuhr, Allgem. Teil vol. II 1 and 2 (1914/8); and H. Lange, Grundriß 4th edn (1958). As to the 
prevailing definition of contract, compare n. Fehler! Textmarke nicht definiert.. 
8 It suffices here to refer to the account in Enneccerus-Nipperdey vol. II p. 603 ff. and to the 
literature referred to therein. Perhaps the most paradigmatic example among these, in how it 
deals with the questions and in methodology, is: Manigk, Das rechtswirksame Verhalten: 
Systematischer Aufbau und Behandlung der Rechtsakte des Bürgerlichen und Handelsrechts 
(Berlin: de Gruyter, 1939). 
9 H. Lange, Liberalismus, Nationalsozialismus u. Bürgerliches Recht, 1933; Vom alten zum 
neuen Schuldrecht, 1934; Larenz, Vertrag und Unrecht (1936) vol. I p. 11 ff., 15 ff.; Stoll-
Felgenträger, Vertrag und Unrecht, 4th edn (1944) vol. I p. 1 ff.; Wieacker, Zum System d. 
Deutschen Vermögensrechts (1941) p. 17 ff., 54 ff. 



Admittedly, these conclusions cannot consist in completely rejecting the Civil 

Code's concept of juridical acts, which is centred on the idea of the legal person 

and individual rights, or the doctrine that is based on it. It would be foolish to 

deny that the doctrine deals with many [104] important factual problems that 

also appear in all other modern legal systems and that require a solution. This 

framework has also been wide enough to allow academia and legal practice 

increasingly to liberate the treatment of these problems from intention-based 

doctrine, and rather to understand and solve these cases as conflicts of values 

between protection of the individual, on the one hand, and security of 

transactions and protection of expectations on the other.10 Instead, one need 

only counteract the one-sided way in which these questions as to the validity of 

a juridical act, and thus the formation of a contract, are treated, and to 

complement this approach by considering the function and effect of contracts 

within the entire legal system, a matter that has been neglected until now. This 

approach could even shed new light on the much-debated doctrine of juridical 

acts. 

II. 

Contracts serve the legal regulation of interpersonal relationships by granting 

the participants autonomy and freedom from state control. For now, this general 

statement has the value only of a heuristic principle, the utility of which can 

only be seen when dealing with particular legal problems that one is faced with 

 
10 This antinomy has been particularly clearly shown by Coing in Staudinger Komm. zum BGB 
(Allg. Teil), 11th edn (1954 ff.) Einl. 2d ff., 76 vor § 104, Vorbem. 3e ff. vor § 116; cf. also 
Eichler, Die Rechtslehre vom Vertrauen (1950) 103 ff.; and the Swiss work of Meier-Hayoz, 
Das Vertrauensprinzip beim Vertragsschluß (1948); also my own book Recht der Allgem. 
Geschäftsbedingungen (1935) p. 199 ff. 



in life. First, however, the statement itself must be elucidated and more 

precisely defined.11 

 1. All law has the task of ordering the coexistence of people within 

society. It fulfils this task by addressing individuals within society as a 'social 

person', by assigning them their position in various spheres of life, by 

legitimising and demarcating spheres of authority, by establishing authorities, 

by allocating goods, by creating, shaping and dissolving relationships and by 

protecting these legal positions and relationships, if needed, with force. 

[105] It is unnecessary to explain this fully here. For now, as regards the 

pandectistic system, it is significant that as a social order law is not exhausted 

in a series of commands, prohibitions and grants to the individual, in 

recognising or restricting her freedom, capabilities and interests, in equipping 

her with competences or in the approbation or disapprobation of her behaviour. 

Rather, all legal norms and institutions, even insofar as they recognise or grant 

dominion over property, are concerned with relationships to our fellow man, to 

fellow legal subjects. Thus, even private law should not be developed as a 

system of individual rights, but as a system of legal positions and relationships, 

through which the individual is recognised as a person, but is essentially 

defined by his relationships to other people, vis-à-vis whom he acquires powers 

and is bound by duties. Equally, the significance of a juridical act is to be found 

first and foremost not in the way it is the systematic, legal expression of a 

subject’s intentional behaviour directed towards bringing about a legal 

 
11 In the following exposition, I am pursuing thoughts that I first developed when working on 
the theoretical aspects of my book, Recht der Allgemeinen Geschäftsbedingungen (1935) p. 65 
ff. While I both agree and disagree with some of the content, I owe my motivation on the topic 
substantially to the works G. Husserl, Rechtskraft und Rechtsgeltung (1925) and W. 
Burckhardt, Der Vertrag im Privatrecht und im öffentlichen Recht (1924); Die Organisation 
der Rechtsgemeinschaft (now 2nd edn 1944). Shortly afterwards, a book appeared that took a 
very similar approach to mine, and is still fundamental today: F. von Hippels, Das Problem der 
rechtsgeschäftlichen Privatautonomie (1936). Of lesser significance in developing these 
thoughts: Manigk, Die Privatautonomie im Aufbau der Rechtsquellen (1935). 



consequence, but in its function of creating, changing or setting aside legal 

positions and relationships through private actions.  

2. If the regulation of interpersonal relationships is thus the task of law in 

general, then contract has a narrower regulatory role, which operates only under 

particular conditions. It only regulates particular relationships, limited in 

subject matter and in time and only among a limited number of legal subjects. 

But it is fashioned by those legal subjects themselves; it is not prescribed to 

them or forced upon them. It requires, as will be seen, approval by its legal 

community before it becomes a part of the legal framework for those people. 

But it is not exhausted by and coinciding with the overall legal framework – 

irrespective of how strictly or how loosely the conditions of its approval may 

be framed in this legal order: It only acquires its independent character by virtue 

of its autonomous creation by the parties. 

As a legal institution, the contract is dependent on particular historical and 

political preconditions. It is only possible in a social system that accords and 

guarantees its individual members freedom to make their own decisions and act 

on them insofar as their own interests are at stake, and where this freedom 

extends to the creation and dissolution of relationships with other legal subjects. 

When one speaks of the foundations of party autonomy and contractual 

freedom, one therefore refers not only to the free will of the individual as an 

ethical axiom, but to the political freedom of the individual in society. The 

extent of this freedom is subject to [106] historical change, and can be 

categorised in various ways. 12  There are also various forms of interplay 

between sovereign control by the state and autonomy of individuals.13 However, 

if the sovereign does not restrict her own power with a view to respect human 

 
12 I have pursued these issues further in my essay on contractual freedom in our times: JZ 
1958, 1 ff. [here p. 38 ff.]. Further references to academic literature can be found therein. 
13 Considered in detail in R. Reinhardt, Die Vereinigung subjektiver und objektiver 
Gestlatungskräfte im Vertrage, Festschrift f. Schmidt-Rimpler (1957) p. 115 ff. 



freedom and accord space for autonomy, but attempts to impose a all 

encompassing totalitarian regime, there is no place for contract.14  

The requirement of a sphere free from state control is not only significant for 

the relationship between individuals and the state, but for the relationship of 

contractual parties to each other; for in this sphere the parties can interact with 

each other as legal subjects and as partners, not as one party commanding and 

the other obeying. As an instrument of a legal order, contracts are dependent 

not only on the freedom of the parties, but also on their equality before the law. 

The master and slave, pater familias and son, and even the Roman citizen and 

Peregrinus, who was not subject to the ius commercii, could not form valid 

contracts. The particular difficulty of public contracts in domestic law comes 

from the fact that there is no room for contract in the legal relationship of 

subordination between state and subject, between employer and civil servant or 

between regulator (supervisory authority/agency) and public body.15 On the 

other hand, precisely these examples, like the example of international law, 

show that she who accepts another as a contracting partner also always 

simultaneously recognises the other an equal, fellow member of a legal society 

that encompasses both of them. This need for equality has long been invisible 

in private law, as the ability of everyone to make contracts with anyone 

appeared to have been ensured, given the advent of universal legal capacity 

without social distinction. It was only to the extent that it became clear that the 

severe economic inequality lurking behind the ‘equality before the law’ calls 

into question the justice of the contractual system that the issue of equality 

again acquired (a new kind of) significance for contract law. This shall only be 

 
14 The practice of states in the Eastern Bloc or other regimes seeking complete submission 
certainly teaches us that, even there, scope for primitive barter transactions, if need be on the 
black market, cannot be fully eliminated by force; cf. n. Fehler! Textmarke nicht definiert.. 
15 See III 4 below.  



considered later, however.16 

[107] 3. Due to their subject matter, not all interpersonal relationships can be 

regulated by contract, even where they can only be shaped by voluntary 

cooperation of the parties. If one defines a 'contract', using the pandectistic 

doctrine of juridical acts, as any agreement of two or more parties aimed at 

bringing about a legal consequence,17  it follows almost necessarily that all 

cases of such agreement must count as contracts without any reference to their 

content. If one baulks at this consequence, one has to laboriously and artificially 

search for distinctions in the intentions and interests of the parties. One often 

distinguishes between contracts (Verträge), agreements (Vereinbarungen), 

collective acts (Gesamtakte) and resolutions (Beschlüsse).18 Most foreign legal 

systems avoid this confusion by deriving a limiting element from the effect of 

the contract, namely by only counting contracts that create obligations. Yet they 

also maintain this description where the contract, such as the purchase of 

ascertained goods in many of these legal systems, also has the effect of 

transferring property. Where, as in German law, there is a more precise 

technical distinction between obligatory and dispositive contracts, it would 

admittedly still be possible only to describe some agreements as contracts, 

namely the obligatory and not the dispositive contracts, but it would be arbitrary 

to do so in light of the similar situations they address, and particularly due to 

the inevitable overlaps, e.g. in the joint ownership of assets by associations or 

 
16 See VI below. 
17 This is the prevailing definition of contract in German legal doctrine. Savigny, op. cit. p. 
309, remains cautious in this regard, describing it as the ‘agreement of two or more parties, by 
which they define their legal relations’. The following are more positive/decisive: 
Windscheid-Kipp op. cit. II p. 243; Regelsberger op. cit. p. 543 ff.; v. Tuhr op. cit. II 1 p. 224 
(although he does stress the function of contract at p. 220); Enneccerus-Nipperdey op. cit. II § 
146; Staudinger-Coing op. cit. Vorbem. 1 vor § 145; H. Lehmann, Allgem. Teil 11th edn 
(1958) p. 217; Art. ‘Vertrag’ in Hwb. d. RWiss. vol. VI (1929) 552 ff. As to the importance 
of agreement, see V below. 
18 See the authors referred to at n. Fehler! Textmarke nicht definiert.; and also III 2 and 3 
below. 



in marriage.19 

One can form a substantive, rather than merely terminological, distinction by 

considering the function of contracts. If contracts are to serve the regulation of 

interpersonal relationships, then they can only be possible as regards subject 

matter that is by nature at least potentially capable of autonomous 

determination by individual legal subjects. In today’s age of rational 

penetration and controllability of all natural and social events, this applies to 

such a wide variety of things that this limitation is barely even recognised as 

such. Thus, the question of contractual freedom is now almost entirely 

conducted only from the perspective of what matters the state has reserved to 

regulate in the public [108] interest and what matters it has left to the 

autonomous, whilst there is barely any question as to the inherent ability to 

dispose over such matters. Where doubts do arise, they are either shunted aside 

as questions of impossibility, i.e. as conflicting with the laws of nature, or 

treated as contrary to public morals, like, for example, attempts to dispose of 

one's own body, of freedom or honour. 

A closer examination reveals that the ability to dispose over such matters is far 

from obvious. In early levels of civilisation, the bonds of individuals to their 

household, kin and tribe are so strong that there is little room for them to 

determine their own lives through contract; they must assume their legal 

position, which can be broadened or reduced by action, but can hardly be 

changed by transactions with third parties. Space for individuals to make 

contracts only develops gradually, along with the development of an economy 

based on division of labour. However, even today the space for legal 

transactions remains substantially restricted to the economic sphere or, from 

the individual's perspective, to the sphere of money. Outside of this sphere, it 

 
19 See III 2 below. 



is not the rule but the exception for contracts to be permissible. It was an illusion 

of the age of natural law (age of reason) to believe one could rationally order 

all aspects of life, even those governed by strict tradition or by religious or 

ethical prohibitions, and make them subject to contractual disposition by the 

intention of the parties. Most status-based or strongly personal relationships are 

not amenable to contract. Thus, aside from the ancient ability to adopt by 

contract, there are only few instances of contractual agreements in family law, 

which, like adoption itself (§§1741 ff.) are subject to special provisions (e.g. § 

1671 on religious education of children). Engagement, too, is rightly seen as 

being of a contractual nature, while marriage itself can only be seen as a 

contract by those prepared to leave not just the wedding (which consists in a 

voluntary act) but the whole marriage to the disposition of the married couple. 

In reality, it is a supra-individual institution, like the state or church, which is 

not amenable to contractual disposition.20 Even the employment relationship, 

which the Civil Code treats as free for the parties to shape (as a contract for 

services), has acquired such strong personal elements in the last decades that it 

is not fully open to contractual determination, even leaving aside the restrictions 

that legislation or collective agreements impose on the freedom of the 

parties.[109] 

III. 

Within the social sphere inside of which subjects are free to arrange their 

relationships by contract, there are clear functional differences in these 

arrangements, which in turn suggest distinctions between different types of 

contract, using criteria that are more informative than division between fields 

of law or according to the intentions or interests of the parties. It is worthwhile 

 
20 This cannot be fully explored in this context. cf. provisionally H. Dombois u. a., Recht und 
Institution (1956). A critical perspective is offered by Wolf (-Lücke/ Hax), Scheidung u. 
Scheidungsrecht (1959) 242 ff.; but cf. my own discussion in Zeitschr. f. evang. Kirchenrecht 
1960.  



to distinguish the characteristics of some of these functional groupings. 

 1. The two most important groups, obligatory and dispositive contracts, 

have already been mentioned. They are so familiar to German private law 

doctrine that they require no further description here. As mentioned, most 

foreign legal systems restrict the definition of contract to the obligatory contract 

and only accord the dispositive contract a subsidiary role. The difference in 

function, however, cannot be dispensed with, even if one considers the practical 

consequences drawn by our law to be mistaken or too extreme. The utility of 

the distinction for legal doctrine can be seen in the fact that only dispositions, 

not the creation of obligations, require the transferor to have a power of 

disposition. Moreover, dispositive contracts are subject to the numerus clausus 

of property rights. As far as property law is concerned, strict rules on publicity 

also apply, albeit that these are significantly relaxed as regards chattels; in 

contrast, the law of obligations predominantly allows freedom as to the content 

and form of contracts.21  

 2. A further group, independent of the first two, consists in those 

contracts directed towards the establishment of corporations.22 Recognising 

their special role is not intended to defend the organologic or mystical elements 

 
21 On freedom of obligatory contracts in a doctrinal sense, cf. Siber, Iher. J. 70 (1921) 223 ff. 
On the definition of obligatory contracts, see also V below. 
22 The following also speak, contra Gierke’s doctrine of a collective act, of the  charter as a 
‘contract of establishment’: von Tuhr, Allgemeiner Teil, vol. II, p. 224; H. Enneccerus and L. 
Nipperdey, Allgemeiner Teil des bürgerlichen Rechts. Ein Lehrbuch 15th edn (Tübingen: 
Mohr, 1959), vol. I, £ 106 II; Coing in Staudinger (ed), Kommentar zum Bürgerlichen 
Gesetzbuch, para. 8 on § 25. More recent commercial law literature has departed from the 
collective act doctrine and affirms the contractual nature of the act of establishment, while also 
stressing its exceptional legal nature; it does no longer really distinguish, in content or 
terminology, between what Würdinger calls 'organisational contract' and Gierke and Lehmann 
call ‘associational law agreement’; cf. H. Würdinger, Gesellschaften (Hamburg: Hanseatische 
Verlagsanstalt, 1937), p. 39f.; G. Haupt and R. Reinhardt, Gesellschaftsrecht 4th edn 
(Tübingen: Mohr, 1952), p. 25f.; A. Hueck, Gesellschaftsrecht: ein Studienbuch 9th edn 
(Munich: Beck, 1959), p.25; H. Lehmann, Gesellschaftsrecht 2nd edn (Berlin: Vahlen, 1959), 
p. 35f; O. von Gierke, Handels- und Schiffahrtsrecht 8th edn (Berlin: de Gruyter, 1959), p. 172. 



of Gierke's doctrine of the collective act of constitution, which creates a real 

collective personality [110] out of the ether.23 In an age in which the economic 

and political power of countless corporations is threatening to become a public 

danger, one cannot speak soberly enough about their legal structure. Attempts 

to distinguish collective acts from contracts, as a fusion of the parties' intentions 

into a single will rather than a balancing of opposing intentions, are also 

mistaken, at the least because this analysis of intention cannot withstand a 

phenomenological test;24 in any case, it is irrelevant from a functional point of 

view. Regardless, the creation of an association capable of collectively 

transacting and separate from its members is different in content and effect from 

obligatory and dispositive contracts; a partnership, on the other hand, is indeed 

dominated by elements of such contracts.25 In contrast, however, resolutions 

made by the organs of a corporation – its members in a general meeting, its 

supervisory board or the board of directors – are juridical acts sui generis, 

which aid the organs in forming intentions so as to allow them to transact within 

the framework set by the articles of association, rather than serving to regulate 

relationships with other subjects, and thus cannot be seen as contracts in the 

sense used here.26 

 
23 O. Gierke, Genossenschaftstheorie (1887) p. 132 ff.; Deutsch. Privatrecht I 486; Kuntze, 
Leipziger Festgabe f. O. Müller (1892) p. 27 ff.; Ruth, ZHR 88 (1925) 477 ff.; Siebert, DRWiss. 
1936, 204 ff., 247 ff. 
24 In this regard, some speak not of a collective act, but of agreement; cf. Enneccerus-Nipperdey 
op. cit. I § 43 para. 17; II § 146 para. 10. On legislative agreements, see III 3 below. 
25 Notwithstanding the organisational, associative elements of such contracts; cf. A. Hueck, 
Recht der offenen Handelsgesellschaft systematisch dargestellt 2nd edn (Berlin: de Gruyter, 
1951), p. 33ff. Within the first two functional groupings, they admittedly play an exceptional 
role; cf. n. Fehler! Textmarke nicht definiert. below. Those who deny the structural 
difference between associations and companies will equally not wish to recognise it for 
contracts of establishment. 
26 The prevailing opinion is that resolutions are to be distinguished from contracts; however it 
is mostly justified through the argument that the members' declarations of intent are not 
exchanged, but rather directed at the chairman, and that there is generally no need for 
unanimity, as in contract. cf. von Tuhr I 514ff.; II 1, 232ff.; Enneccerus-Nipperdey op. cit., II 
§ 146 IV; Staudinger-Coing op. cit. Bem. 28 on § 32; Bartholomeyczik ZHR 105 (1938) 293 
ff.; AcP 144 (1938) 287ff. 



 3. The fourth group consists of those contracts described by Binding and 

Triepel, in the context of constitutional and of public international law, as 

legislative agreements,27 and then introduced as a separate category [111] also 

in private law by Sinzheimer and Alfred Hueck, under the name 'norm 

contracts'.28 Hueck defined them as ‘contracts in which norms that apply to 

individual obligatory contracts are agreed’. In distinction to legislative 

agreements, this definition restricts the effect of these contracts to individual 

obligatory contracts, and consciously leaves open what the effect on individual 

contracts might be; in this respect, Hueck distinguishes between guideline 

contracts, obligatory norm contracts and norm contracts with third party effect 

(op. cit. p. 47 ff.). Except in the last type, in which the contracting parties 

require legislative power (as in legislative agreements), whether delegated by 

the state or via agreement, the effect of these contracts is only indirect, and is 

dependent on the readiness of other contracting parties to assume the rules 

formulated for them. Obligatory norm contracts which, in the form of collective 

labour contracts, have become an accepted part of our law, have a stronger 

effect in that they also create corresponding obligations on the parties to the 

norm contract. In contrast, guideline contracts contain no such obligations and 

thus have a purely factual, practical effect on other contracts, for their 

regulation of future legal relationships is restricted only to helping others 

prepare and enter into contracts.29 Insofar as we are here concerned with future 

contracts between the partners to the guideline contract (e.g. agreements as to 

terms and conditions between a bank and customer), the contract fulfils a 

regulatory role between the parties, without requiring, for such factual effects, 

full legal effect, recognition and protection; we are admittedly dealing with a 

 
27 Binding, Die Gründung d. Norddtsch. Bundes, Leipz. Festschr. f. Windscheid (1888) p. 69 
ff.; Triepel, Völkerrecht und Landesrecht (1899) p. 43 ff. 
28 Sinzheimer, Der korporative Arbeitsnormenvertrag (1907/8); A. Hueck, Normenverträge, 
Iher. J. 73 (1923) 33 ff.; Staudinger-Coing op. cit. Vorbem. 23 on § 145. 
29 For criticism of this category, see my own book, Recht der AGB (1935) p. 118; but cf. also 
p. 127 ff., 142 (on banking contracts). 



low-strength agreement. If, on the other hand, the agreement only seeks to 

provide the parties with a recommendation for rules for their transactions with 

third parties, one can no longer speak even of an indirect regulatory role, and 

thus no longer of a contract in the legal sense. 

The issue touched on last, as to the third-party effect of norm contracts, has 

recently been discussed in relation to the issue of anti-competitive agreements. 

In his book on cartel agreements, Rudolf Lukes proposed the thesis30 that it is 

not its potentially, if unnecessarily, binding nature [112] among cartel 

members, but its effect on future third-party counterparties of the members, that 

forms the legal hallmark of cartel agreements. Where cartels are designed to 

divide up production or sales, we are concerned with a knock-on effect on 

consumers; where, on the other hand, cartels create rules for their members to 

follow when transacting with third parties, we are dealing with a guideline 

contract in the sense used by Hueck. However, the effect of these rules, which 

Lukes calls 'factual norms', is directed towards third parties, restricting their 

freedom to shape the contract. Whether the definition of cartel used by Lukes 

is correct must be more closely examined from a commercial law perspective; 

one could indeed question the attempt to replace the requirement found in § 1 

Antitrust Act (‘Act against Restraints on Competition’, Gesetz gegen 

Wettbewerbsbeschränkungen), that the cartel agreement is suitable ‘to 

influence production or market conditions through restriction of competition’, 

a very complex factual question, with the legal question of whether there is 

‘third-party effect of factual norms’. Nevertheless, we are here only interested 

in legally understanding his concept of a guideline contract affecting third 

parties through factual norms. The answer casts serious doubts on the concept's 

 
30 R. Lukes, Der Kartellvertrag (1959), esp. p. 121ff., 150 ff., 162 ff., 213 ff., 253 ff.; summary 
in p. 296 ff.; concurring Rasch AcP 158 (1959) 67 ff.; cf. also Lukes, ‘Gedanken zur 
Begrenzung des Inhalts allgemeiner Geschäftsbedingungen’ in Festschrift für Alfred Hueck 
(1959), p. 459 ff. 



validity, because it confuses sociological and doctrinal categories. If a person 

in possession of an economic position of power names the conditions under 

which they are prepared to enter into transactions with third parties, she does 

not thus commit a juridical act, however advantageous it may be for her 

interests and however deleterious it may be for those third parties. In relation 

to third parties, the same applies if a group of businesses form a collective 

monopoly and reach agreements as to their future business practices. It only 

obscures the phenomenon of power if for this situation, the term of ‘factual 

norms’ is used. The content of a contract to form a collective monopoly consists 

of promises (allowed or forbidden) of the cartel members as to their own future 

behaviour, not that of unspecified third parties; accordingly, the norms agreed 

are addressed to the contracting parties themselves, not third parties, and, here 

as elsewhere, it is a matter for the general legal order to determine whether the 

factual system established between the cartel members receives legal 

recognition. Thus, the concept of third-party effect beyond the usual contractual 

function is not even necessary to doctrinally deal with cases of anti-competitive 

agreements.31 

[113]The same objections can be made to Biedenkopf's view that such 

agreements – he gives vertical exclusivity clauses as an example – are 

impermissible for the following reason: He argues that, as norm contracts 

binding on third parties, they arrogate a norm-setting authority that is not 

 
31 This admittedly does not mean that there is no such effect. In principle, and as recognised by 
Lukes at p. 173 ff., the execution of a contract always has such ‘third party effects', even outside 
of competition law; cf. Simitis, Die faktischen Vertragsverhältnisse (1957) p. 69; Ballerstedt 
AcP 157 (1958/9) 127; Dulckeit, Die Verdinglichung obligatorischer Rechte (1951) p. 9, 41 
ff., who speaks of a functional interplay of the laws of property and obligations to this extent. 
However, this does not justify Lukes' attempt to incorporate this third party effect into the 
substantive content of the contract, using the – terminologically questionable – concept of a 
‘factual norm’ [113] and declare third party effect to be a core content of contracts. Third party 
effect remains merely the economic purpose of the cartel contract. 



compatible with private law's concept of party autonomy. 32  Again, the 

economic law issues are not to be discussed here. However, the starting point 

of his thesis cannot withstand critical examination: a retailer that promises a 

producer only to sell the goods purchased at particular prices and under 

particular conditions, only agrees to norms for her own behaviour, not for the 

behaviour of consumers who might choose instead to purchase the goods from 

another supplier or buy an alternative product. Here, too, there is no room or 

need for the concept of a norm contract with effect on third parties. 

 4. The enumeration of four functional groupings found here is not 

necessarily exhaustive; combinations are also, as shown, possible and common. 

The nature and basic function of contracts give wide scope for further 

differentiation, to the extent that this allows for better distinction between sub-

functions.33 The most important groups have hopefully been named, however. 

This also applies when considering public contracts.34 These differ from private 

law contracts not in function, but in subject matter and usually, though not 

necessarily, in the identity of possible contracting parties. Accordingly, their 

scope of application is in some ways narrower and in some ways wider. In 

international law, which presents a particularly vivid example of a space free 

not of law, but of authority, contracts have to date been one of the most 

important legal tools. [114] In domestic law, by contrast, the recognition of 

 
32 K. Biedenkopf, Vertragliche Wettbewerbsbeschränkung und Wirtschaftsverfassung (1958) 
p. 106 ff., 128 ff„ 139 ff. 
33 One could, for example, use the classification found in Franz Beyerle, Die Treuhand im 
Grundriß des Deutschen Privatrechts (1932). In the law of obligations, he distinguishes between 
synallagmatic contracts, corporation (collective) and contracts to realise interests of others 
(fiduciary contracts) as the ‘basic types of personal relationship’ (p. 16 ff.). 
34 On public contracts, see Forsthoff, Verwaltungsrecht, 7th edn (1958) § 144 (containing 
further references to literature). More recent works include: H. H. Rupp, DVBI 59, 81 ff.; 
especially Apelt, AöR 84 (1959) 249 ff.; Stern, VerwA 49 (1958) 106ff. (on the foundations of 
the public law contract); Salzwedel, Die Grenzen der Zulässigkeit des öffentlich-rechtlichen 
Vertrages (1958); Imboden, Der verwaltungsrechtliche Vertrag, Basel (1958); the last of these 
is discussed in Ipsen, VerwA 50 (1959) 94 ff.  



contracts as means to regulate relationships between public law legal persons 

or between the state and citizen only established itself in the face of some 

opposition. Those who see the state only as a hierarchically structured 

organisational monolith, based on orders and obedience, can find no room for 

contracts. But the legal structure of the state is more multifaceted than this 

model allows; whether at national or local level, there are plenty of autonomous 

entities with sufficient freedom to independently regulate their relationships 

with one another. Finally, the state too, with its many entities, has the freedom 

to recognise the individual citizen as a legally equal contracting partner at least 

in certain questions. The boundaries of the public contract rather can be found 

in the answer to the question of what subject matter state entities can dispose 

on through binding contracts and where the public interest prohibits the state 

binding itself. 

The purpose of the present examination, being focused on private law, does not 

allow us to pursue these problems further. They do fully justify the exceptional 

doctrinal treatment of public contracts. They do not, however, require us to give 

up our functional view of contracts. All four functional groups discussed here 

can be seen in public law as well. 

IV. 

We have described contract as the legal regulation of interpersonal 

relationships, but have yet to prove that even individual regulation, by the 

parties themselves, can fulfil the aim of shaping the legal relationship between 

the parties and binding them to this relationship. It would appear more closely 

to resemble the expectations of the parties themselves to speak of an economic 

transaction between them, and to assume that only objective law should identify 



this economic situation as a contract, and generally and in this individual case 

fix the individual rights and obligations of the parties.35 

[115] Legal doctrine has expended great effort on the question whether the 

intentions of the parties must be to conclude a legally binding contract or only 

to reach a given economic result,36 and in what sense it is right to say that it is 

the concordant intentions of the parties that bring about the legal result.37 These 

discussions have become unfruitful, and shall not be continued here. Even a 

simple, business agreement for exchange of performance has the aim of 

regulating the relationship between the parties, be it only a momentary order; it 

creates not only a fact, but has normative content. However, this private 

regulation risks collapsing if it is not recognised and protected by the legal 

community. After all, substantive contract law has developed, step by step, 

from the need for protection from breach of contract; equally, the expectations 

of the parties to be protected from breach of contract have affected their 

readiness to enter into contracts and the way they shape the content of contracts, 

at least in cases where the transaction is not to be immediately fulfilled by both 

sides. It may well be that the parties do not require legal protection of their 

agreement by the state, because social or economic pressure proves to be more 

effective. But precisely in these cases we should be very careful about speaking 

of legal regulation of their relationship. Vice versa, there has been highly 

ingenious discussion as to whether one can legally bind oneself without 

 
35 This is also the approach taken in Schloßmann, Der Vertrag (1876). This idiosyncratic book, 
which was rejected by his peers, declared the definition of contract to be 'a judicial nothing', 
and instead speaks only of legal protection of one's assets, i.e. of remedying the damage caused 
to the promisee, whose expectations have not been fulfilled. Thus, Schloßmann developed a 
theoretical concept that (apparently unbeknownst to him) English common law long adhered 
to in its law of contract. But even in the common law, contract has since established itself as an 
independent legal institution, and tort and contract law are clearly separated (cf. n. Fehler! 
Textmarke nicht definiert.). 
36 See Enneccerus-Nipperdey op. cit., II § 145 para. 4 (referring to further literature); see also, 
quite recently, Lukes op. cit. p. 255 ff. 
37 Von Tuhr II 1, 3 ff.; Enneccerus-Nipperdey op. cit. II, § 136; also F. von Hippel op. cit. p. 
51 ff.  



awareness or outside of a legal system. 38  However, the supposition is so 

unrealistic that the matter, which is ultimately a question as to the existence of 

natural law, can be left to rest. Thus, our inquiry is narrowed to the issue of how 

the contractual order relates to the legal order as a whole, and what may induce 

the legal order to grant contracts protection through private law. Reference to 

the personal autonomy of the parties does not explain this alone, for personal 

autonomy requires only that the state not interfere, not necessarily that it 

recognises and protects the parties’ agreement. If, however, one goes further 

and accords the state the duty to protect individual rights, for the sake of 

orderliness, one must ask to what extent the breach of contractual duties 

interferes with individual rights and orderliness.  

1. In legal doctrine of the nineteenth century, on which both the Civil Code and 

much of the accompanying literature is based, the question was rarely posed 

and answered so directly, but was over[116]whelmingly concealed by systemic 

concepts and legal construction. This doctrine emphasised the contrast between 

the parties' intentional juridical acts and objective law, and gave the parties’ 

intentions not the power to create binding law, but to create or trigger legal 

consequences. Ultimately, it retreated positivistically to the protection offered 

to contracting parties by legislation. There is no doubt, however, that it was the 

liberal model of society and the state that was behind this. It demands that the 

state give citizens full freedom to pursue their own interests and not interfere 

in their business. In Switzerland, art 19 para 1 of the Swiss Law of Obligations 

includes the sentence that the content of a contract can ‘be freely determined 

within the limits of the law’; it is no coincidence that it bears resemblance to 

the freedom granted to owners of property in § 903 BGB. But it also 

corresponds to the liberal idea of the state, of ensuring order and security of 

 
38 G. Husserl op. cit.; F. von Hippel op. cit. p. 91 ff. (‘Das Rechtsgeschäft im Naturstande’); 
also W. Burckhardt, Organisation der Rechtsgemeinschaft, p. 20 ff., which contains further 
references to academic literature.  



transactions, that the phrase 'pacta sunt servanda' is seen not only as a moral, 

but as a strict legal imperative. For this reason, the same strong, unconditional 

legal protection was granted for both breaches of the law and of contracts: les 

conventions légalement formées tiennent lieu de loi à ceux qui les ont faites (art 

1134 Code Civil). Thus, the decision to protect what was agreed in the contract 

supplemented neutrality vis-à-vis the content of the contract. Both were to find 

their limits only where the contract breached legal prohibitions or public morals 

(§§ 134, 138 Civil Code). 

2. Ideological opposition to this appeared after 1933, in the form of National 

Socialism. For National Socialism, the contract was a ‘tool to construct the 

‘patriotic order' [völkische Ordnung], for which society required the 

cooperation of individual compatriots [Volksgenossen], but which had to be 

‘positively integrated into the national order’.39   Contract was not just ‘an 

opportunity for the parties to order their relationships, but a part of communal 

life’; for it had the task of 'contributing to a sensible distribution of goods and 

the attainment of ever higher production', a goal to which end 'both parties had 

to stand together as fellow contracting parties’. 

In practice, such ideas gave the state a convenient justification for restrictions 

on party autonomy, which quickly grew in number and significance, and their 

replacement by state control. Leaving to one side its outdated political tenor, 

and focusing on its content in terms of legal theory, the grand rhetoric 

represents a strong devaluation of the regulatory function of contract, and thus 

also of its independence. It [117] sees contract only as a dependent limb of the 

rest of the legal order, sharing its legal character, but essentially doing nothing 

but substantiating its rules for individual relationships. The personal 

 
39 Larenz, Vertrag u. Unrecht (1936) p. 31 ff.; DR 1935, 488 ff.; equally Stoll-Felgenträger, 
Vertrag und Unrecht, 4th edn (1944) p. 43 ff. (from which the quotations in the text are taken); 
Siebert, Die allgemeine Entwicklung des Vertragsbegriffs, in Deutsche Landesreferate z. II. 
Internat. Kongreß f. Rechtsvergleichung im Haag (1937) p. 199 ff.; Siebert, DR 1944, 5 ff., 9. 



responsibility of the parties is impaired, and their freedom is only a pretence, 

for they are only to realise that which has been conveyed to them as the 

communal goal. The model for this approach was the age-old idea, developed 

under different conditions, of a hierarchically structured legal order, in which 

contracts were the bottom layer and even contracting parties become ‘officials 

of the legal order’.40 It is no coincidence that this model is today returning in 

the totalitarian system of East Germany, except that it is complemented by the 

introduction of economic plans to which parties are bound and by extensive 

duties to conclude contracts. Studying East Germany's contract law legislation 

of 11 December 1957, for example, shows how little autonomy it accords 

individuals to shape the legal relationships it regulates.41  

3. As part of a quiet yet audible discussion of the liberal model and the National 

Socialist model that was dominant at the time, Walter Schmidt-Rimpler has 

tried to resolve the relationship between contract and the rest of the legal order 

in a new way, which has received considerable approval.42 At page 138, it 

describes contract as the ‘compatriotic [volksgenössische] creation and shaping 

of legal relations’, although it is to be noted that he only describes the process 

of their creation, not their result, the existing contractual relationship (a 'special 

compatriotic bond') in this way. He then asks ‘to what extent a communal order 

 
40 I here refer to my account of these doctrines in Recht der AGB (1935) p. 63 f., which 
introduces the ideas of writers such as E. Kaufmann, H. Heller and G. Husserl.  
41 Such, Die Bedeutung des Vertragssystems bei der Verwirklichung des neuen Kurses, VEB 
Deutscher Zentralverlag Ostberlin, 1955; Hemmerling, Vertragspflicht und Vertragsabschluß 
im Vertragsgesetz, Ostberlin 1958; Grundfragen des Vertragssystems, published by a collective 
led by Hemmerling, Ostberlin 1958; cf. also Samson DRiZ 59, 144ff.; Drobnig, JZ 1960, 233 
ff. 
42 W. Schmidt-Rimpler, Grundfragen einer Erneuerung des Vertragsrechts, AcP 147 (1941) 
130ff. He continued this enquiry into legal policy, the second part of which was complete but 
fell victim to the war, in a more specific context in Zum Problem der Geschäftsgrundlage, 
Festschr. f. Nipperdey (1955) 1 ff.; approvingly, see Larenz, Lehrbuch d. Schuldrechts vol. I 3. 
Aufl. (1958) p. 36 (appealing to Binder's legal philosophy); Blomeyer AcP 154 (1955) 527 ff., 
531; Reinhardt, Festschr. f. Schmidt-Rimpler (1957) 115ff.; Biedenkopf op. cit. (note 32) p. 
107ff.; apparently also Haupt, ZAkdR 43, 84 ff. Cf. also Stern, VerwA 49 (1958) 106ff., see 
121 ff. on public contracts. 



– as a correct order, for any order, even an individual one, always postulates its 

own correctness – [118] can be brought about by giving compatriots personal 

responsibility to shape their relationships.' Or, put differently, on page 149: ‘To 

what extent can the correctness of a legal consequence' – as desired by the 

parties and carried into effect by law as a ‘communal issue’ – be guaranteed 

through the fact that it was desired by one or both of the participants of the legal 

relationship'? In summary, his answer, as found on pages 155 ff., is as follows: 

The purpose of a contract is not to give individual legal subjects free rein to 

shape their relationships; we are not concerned with free will or the power to 

legislate for oneself, i.e. not with personal autonomy, because contract is only 

a juridical act, not a source of law. However, the need for two parties with 

opposing interests to work together presents a factual guarantee of the 

correctness of the legal consequence agreed. In this sense, contract is a 

'mechanism to bring about, in a limited framework, a correct solution without 

state intervention’. 

If one leaves aside those doubts arising from the stilted terminology and narrow 

attachment to the traditional conception of the doctrine of juridical acts, then 

the central point of this theory remains: what is desired by the parties is 

recognised and enforced by the legal system because the way in which contracts 

come about ensures that what is agreed is substantively correct. However, this 

thesis cannot withstand critical examination. First, Schmidt-Rimpler's 

definition of 'correctness' is so complexly defined, on pages 132 ff., that the 

definition becomes ambiguous in its application, given that the elements of 

justice, expedience and legal certainty that he brings together can easily be 

contradictory. Precisely in dealing with the present question, it is clear that what 

the parties consider to be expedient to their relationship may contradict the aims 

of the community and its values. Above all, however, the belief in a 

‘correctness’ that results automatically from the contractual process is 



unjustified. It goes beyond what even Schmidt-Rimpler himself declared to be 

unrealistic,43 namely the belief of early liberalism in a harmony resulting from 

the cooperation of all individuals – for he expects the correct result to be 

reached by balancing the will of just two individuals acting egoistically.44 In 

reality, the balancing of interests is also always a balancing of power, which 

only works when one ensures that there is a degree of equality in power. The 

correctness of a contractual order is thus not ensured simply by the agreement 

of the other contracting party, but presupposes [119] that the social and 

economic order concerns itself with protecting that party.45 

At most, one can speak of a ‘guarantee of correctness through the process of 

agreement’ to the extent that it corresponds to our conception of justice that 

contract exists as a legal institution at all, i.e. that legal subjects should have the 

freedom to personally shape their own relationships. The regulation of affairs 

that results from such personal autonomy has legal effect insofar as it can be 

expected to be recognised and protected by the legal order, i.e. it fulfils its 

prerequisites. These prerequisites may be wide or narrow, may be purely formal 

or substantive. Parties that want to bring about legal protection for their 

agreements will typically engage in efforts to fulfil these prerequisites. But it is 

in the nature of according the parties freedom that their ideas of what is 

expedient or just to order their relationship may differ from that of the legal 

community. If one postulates and grants party autonomy, one must accept such 

tension and rely on the values of the rest of the legal order ultimately prevailing, 

perhaps not in every individual case, but on average and in the long-term, over 

countervailing groups and contractual parties, whether by virtue of the 

persuasive power of the superior, more just order, or through the power of the 

 
43 Grundfragen p. 157, 170; still more decidedly in Geschäftsgrundlage, p. 6. 
44  Schmidt-Rimpler later accepted these concerns himself, and thus strongly qualified his 
theory. But is it then still suitable to be the foundation of a doctrine of contract? 
45 See VI below. 



state supporting it. Vice versa, it may be that the content of individual 

contractual regimes gains the approval of the legal community, and is adopted 

either in legislation or through customary law and case law, supplanting 

divergent written law, i.e. parties' contractual arrangements become a 

substantive part of the legal order. The independence of contract thus involves 

an element of flexibility for the law, and allows it to adjust to particular, 

changing situations and needs, which the legislator is unable to do. This is of 

such value to the development of the law that the legal community can, in 

recognising these individual orders, happily tolerate their irregularities and 

inconsistencies, provided the basic requirements of justice are not violated. 

4. Aside from its political content, the doctrine of contract as a ‘tool to construct 

the ‘patriotic order’ [völkischer Ordnung], discussed in paragraph 2, contains 

something else at its core, a matter that is the subject of lively debate in 

contractual doctrine of Romance legal systems. This is the thesis that the 

function of contract is not, or at least not in the first instance, to be seen from a 

legal, but from an economic and social, perspective. Contracts receive 

recognition and legal protection due to their economically and socially 

indispensable [120] function, but only to the extent that they are economically 

useful; where doubts exist, the judge can and must refuse to give it legal 

protection.46 

This doctrine of the ‘socio-economic function of contract’ deserves approval 

insofar as it directs attention to these extra-legal aspects, allows us to integrate 

individual contracts within the greater social context and complements the 

 
46 This theory, which is ultimately derived from the doctrine of Duguit, is advocated in France 
by Demogue, Traité des obligations vol. II (1923) n. 743 ff.; in Italy by Betti, Teoria generale 
del negozio giurdico 2nd edn (1955) p. 80 ff. A comprehensive account (and critical rejection) 
can be found in Gorla, II contratto vol. I (1954) p. 199 ff. In this context, one should also 
mention the theory of 'social contractual relations’ in Simitis, Die faktischen 
Vertragsverhältnisse (1957) 49 ff., 533 ff. (cf. n. Fehler! Textmarke nicht definiert. and n. 
Fehler! Textmarke nicht definiert. below). 



perspective of legal theory with a perspective of social sciences. But the 

question remains how it can aid the application of law. In Romance legal 

systems, it is supposed to help solve the problem of causa (legal cause) for 

atypical contracts. There is no need to enquire as to whether it is suitable for 

this purpose here. The theory is problematic to the extent that one concludes 

that a judge or even an administrative authority should decide, according to its 

discretion, whether or not a contract is socially or economically valuable. This 

clearly clashes with principles of the rule of law. The prohibition of contracts 

contrary to public morals, applied in extreme cases, is sufficient to protect 

courts from the claim they protect nonsensical or farcical contracts. Beyond this, 

it is a matter for economic law and specific legislation to prevent economically 

undesirable transactions. Where such restrictions are absent, there is a 

presumption that contracts are economically or socially valuable. This 

economic and social value is indeed generally the reason for the legal 

recognition of contracts, but it is not to be checked on a case-by-case basis. 

 

V. 

The definition of contract used in the Civil Code and German private law 

doctrine, and indeed in other continental legal systems, is strongly bound to the 

concept of a meeting of minds of two or more parties, of 'duorum pluriumve in 

idem placitum et consensus' (Ulpian, D 2,14,1,2). Contract is a bilateral 

juridical act, which requires at least two declarations of intent, and is strictly 

separated from merely unilateral juridical acts, containing a declaration of 

intent by only one person.47 This distinction is necessarily fundamental to a 

doctrine of juridical acts that is based on the actions of autonomous legal 

persons directed towards bringing about legal consequences; there are some 

 
47 See the references in n. Fehler! Textmarke nicht definiert. above. 



legal consequences [121] that can be brought about through the intention of a 

single person, and others that require the cooperation of other affected persons. 

 1. This 'genetic' conception of contract dominates the law of obligations 

in all legal systems influenced by Roman law, particularly since the recognition 

of the nudum pactum, bare agreement, as a basis of obligations, under the 

influence of canon law and rationalist natural law. Despite objections from legal 

scholars strongly rooted in German law history (co-called Germanistische 

Schule),48 § 305 Civil Code stuck to the rule that obligations based on juridical 

acts, i.e. on personal autonomy, could only be created and changed by contract; 

nevertheless, the Code allowed for individual exceptions, mostly in order to 

deal with disputes as to public offers of reward and creation of obligations 

through paper securities. To the extent that the rule in § 305 Civil Code is not 

justified merely on historical grounds, but also from a policy perspective, the 

most current argument is that, even where a purely unilateral obligation is 

created, the other party cannot be forced to accept the corresponding right.49 

This same argument is no doubt the reason that transfers of rights or powers 

require a contract, i.e. the agreement of the transferee; for testamentary 

dispositions, where the need for agreement is necessarily absent, the transferee 

at least has the right to renounce the transfer. The doctrine of Schmidt-Rimpler, 

discussed above (p. 117 ff.), is intended to provide a deeper justification of the 

genetic principle of contract. He derives the superiority of two-sided legal acts 

to one-sided legal acts from the claim that the cooperation of the other 

contracting party ensures the 'correctness' of what is agreed, while such a 

guarantee is missing for potentially ‘arbitrary’ one-sided legal acts. If, however, 

 
48 Above all Siegel, Das Versprechen als Verpflichtungsgrund (1873). For reasons of legal 
policy, Heck considers compulsory contracts to be anachronistic, see  Heck, Schuldrecht (1929) 
p. 122. 
49 In this sense, see Larenz, Schuldrecht op. cit. I p. 29; Schmidt-Rimpler, Grundfragen op. cit. 
p. 152. 



the doubts expressed as to this guarantee of correctness are accepted, this, too, 

is no justification for the contractual principle. 

Scandinavian legal systems are often given as an example of a non–Roman law 

influenced law of obligations in which, following the ‘Löfte theory', even 

unilateral promises to render performance in exchange for consideration, e.g. a 

sale, the corresponding declarations of the parties each independently create 

obligations.50 In Anglo-American law, the continental doctrine that bare [122] 

agreements are binding did not prevail; rather the consensual creation of legal 

obligations requires either a deed or something given in exchange by the other 

party, so-called ‘consideration’.51  Walter G. Becker has recently striven to 

show that, in these legal systems, promises are to be seen structurally as one-

sided acts that are merely confirmed by the consideration given by the other 

side, thus providing another reason why the definition of 'contract' (in contrast 

to 'agreement') does not have the Roman law meaning of a ‘meeting of minds' 

in Anglo-American law.52 Finally, Gorla has carried out a comparative law 

examination of contract law, in which he contrasts civil law in France and Italy 

with English common law.53 He drew attention to the severe restrictions that 

the principle of the binding nature of bare consent undergoes also in continental 

legal systems, namely where the contract law is characterised by the need for 

causa. He and Becker each independently developed a hierarchy of degrees to 

which the cooperation of the promisee can be necessary, even in legal systems 

 
50 Biermann, RabelsZ 3 (1929) 448; Rabel, Recht des Warenkaufs vol. I (1936) p. 70 f.; A. 
Blomeyer, Studien zur Bedingungslehre vol. I (1938) p. 65 ff., 73f.; A. Blomeyer, Allgemeines 
Schuldrecht, 2nd edn (1957) p. 78. 
51 To date, the fundamental work on this in German comparative law is Rheinstein, Die Struktur 
des vertraglichen Schuldverhältnisses im anglo-amerikanischen Recht (1932), It has been 
substantially supplemented and expanded on by Walter G. Becker, Gegenopfer und 
Opferverwehrung (1958), see p. 133 ff. on the history of contract. More recently, see 
Riesenfeld, JZ 59, 678 ff.; Lorenz, AcP 157 (1958/9), 426. 
52 Becker op. cit. p. 170 ff. and 199 ff. (on the 'partner’s consent’). 
53 Gorla op. cit. (n. 46) I 76 ff., 192 ff., 463 ff. cf. Lorenz, AcP 156 (1957), 558. 



that do not require her to give a declaration of intent to enter into the contract, 

as in German legal doctrine. 

Here is not the place to explore these examples from other legal systems, or to 

contrast particular examples where the contractual principle is not followed or 

is followed to a lesser extent with corresponding cases in German law. 

Presumably, one would find, going beyond the genetic principle of contract, 

similar deviations, which are merely not seen as such because legal practice has 

found many ways of interpreting behaviour from which one can infer 

agreement as a deliberate declaration of intent to make or accept an offer to 

enter into a contract; examples include implicit declarations of intent and 

implication through conduct. Moreover, in Scandinavian and Anglo-American 

law corresponding bilateral obligations are in any case functionally intertwined 

(mostly through the idea that each is conditional on the other). Thus, even if it 

were to the case that they are formed not through express agreement, but by 

two separate promises, [123] the functional unity of the obligations thus created 

is preserved. Certainly, however, the comparison of Anglo–American law to 

continental, Roman law–influenced legal systems does not require these 

systems to give up the rule that obligatory and dispositive transactions require, 

in non-exceptional cases, an agreement between debtor and creditor or between 

transferor and transferee. If Anglo–American law cannot definitively accept 

this rule, the reasons for this lie exclusively in the history of these legal systems, 

not in different values or more viable solutions.  

2. If one attempts, as this work does, to understand contract not through the 

process of its creation, but rather through its function, then the means of 

creating contracts becomes, if admittedly not a matter of indifference, then one 

of lesser importance. For the concept of contract used here, it does not matter 

whether a legal relationship is based on two or more corresponding, equivalent 

declarations of intent or whether it depends on the behaviour of one party, who 



obligates herself or disposes of a right, while the other party plays a more 

passive role. Rather, the key question in identifying a contract is the parties’ 

own creation of an interpersonal order, rather than a prescribed or imposed 

order. Hereafter, it is a matter for positive law, not legal theory, to determine 

the behaviour required of the parties for their contractual regime to obtain legal 

protection. 

It is from this perspective that one must judge recent developments of our 

contract law, following which the significance of subjective agreement, which 

is still seen as a legal requirement for the typical cases, has declined, step-by-

step, in importance and been replaced by objective standards relating to the 

external behaviour of the parties. In a typical modern mass-market transaction, 

which the individual must submit to rather than shape through her own free 

will, her behaviour is often treated as acceptance without asking whether she 

has fully, consciously realised what binding legal effect this will have. This 

development has been described as 'protection of expectations' becoming a 

guiding principle alongside personal autonomy, and the former restricting or 

even suppressing the latter.54 However, this is not a fully accurate description. 

First, rather than the strongly individualist, morally-laden idea of ‘protection of 

expectations’, the guiding principle as to why one no longer looks beyond the 

parties' behaviour to their intentions should [124] rather be seen as ease and 

security of transactions. Moreover, it is even no longer accurate to say that 

personal autonomy is being restricted. The debate is not about the ability of the 

parties to independently shape their legal relationships, but about the principle 

of intention found in the doctrine of legal acts that predominated in the late 

nineteenth century, which however was already weakened by the Civil Code. 

If one focuses not on the individual and their sphere of personal autonomy, but 

rather on interpersonal relationships and the individual’s place in this web of 

 
54 Staudinger-Coing op. cit. Vorbem. 19b vor §§ 116ff. 



relationships, it makes sense to judge an individual's behaviour not according 

to her intention, more or less adequately expressed, but according to how her 

behaviour is generally interpreted in particular, frequently reoccurring 

transactions. The freedom to enter a contract or not exists so long as one is free 

to enter into such situations and adjust one's behaviour accordingly. 

This is the path to systematically dealing with the diverse problem cases that 

have occupied legal doctrine and case law ever since Günter Haupt's first 

attempt to systematise this area under the unfortunate name 'factual contractual 

relationships' (‘faktische Vertragsverhältnisse).55  From the perspective of a 

functional contractual doctrine advanced in this article, the question as to 

whether legal relationships that did not arise through the traditional route of 

expressly declared agreement can still be seen as contracts can, within certain 

limits, be answered in the affirmative. They can be seen as contracts where the 

parties had the factual freedom to enter into these kinds of relationships, they 

consciously directed their behaviour accordingly and one would necessarily 

infer a legally binding relationship between the parties from it. In cases of 

‘factual associations’ (faktische Gesellschaft) and ‘factual employment 

relationships’ (faktische Arbeitsverhältnisse), there is generally no doubt as to 

whether the parties’ behaviour was free and conscious; here, the issue is rather 

whether a relationship created by the parties’ factual behaviour can be 

recognised by the legal order as a particular kind of legal relationship, or 

whether it should be ignored because the legal system’s requirements for 

validity have not been met. The problem can only be resolved by making a 

value judgement, by weighing up the importance of these requirements for 

validity, erected to protect the parties and for security of transactions against 

 
55 G. Haupt, Uber faktische Vertragsverhältnisse (1941). On the current state of this doctrine 
and the extensive literature, see W. Siebert (1958). For a very detailed and comprehensive, but 
methodologically questionable, book on the same topic, see Simitis (1957). Criticising Simitis, 
see Wieacker, JZ 59, 382 f.; Ballerstedt AcP 157 (1958/9) 117 ff.; Larenz NJW 58, 862 f. 



the (public and private) interest in continuing the economically [125] valuable 

relationships already established by factual behaviour. One may, due to 

increased importance attached to the execution of the contract rather than its 

formation, speak of a ‘reification' of contract56 in the sense that the 'res' that is 

the contract gains independent significance beside or in place of consensus, 

similar to the 'real contracts' of Roman law or of the ius commune. However, it 

is false to therefore refer to the much-cited 'normative power of the factual'. It 

remains a question for the legal order, and thus without express legislation a 

question for the courts, to decide in what cases the aberrantly fashioned facts 

may and should be legally recognised.57 

The other, much-discussed case of ‘performance relationships arising out of 

socially typical behaviour’ (‘Leistungsbeziehungen aus sozialtypischen 

Verhalten') is different.58 Here we are concerned not with the recognition of a 

factual relationship; rather, we are concerned with whether a party's behaviour 

that is typical for particular situations in modern mass-market conditions can 

be interpreted as the offer or acceptance of a contract, and thus form a legally 

binding relationship. In particular, it commonly involves the creation of duties 

to perform in exchange for particular, typical goods or services. In legal 

 
56 Simitis op. cit. p. 535 f. 
57 This applies likewise to the doctrine that assumes, in cases where a company has been formed 
through a defective contract, that a valid contract was created, solely for the purposes of 
winding-up. This doctrine only wishes to restrict the consequences of invalidity in order to 
prevent the disproportionate process of winding-up according to principles of unjust 
enrichment, yet still treat the association as void, rather than recognising it as a factual 
association. See Erman, Personalgesellschaften auf mangelhafter Vertragsgrundlage (1947) p. 
53 ff.; Larenz, Lehrbuch des Schuldrechts, vol. II 3rd edn (1959) p. 262 ff., with further 
references. Until a methodologically persuasive solution is found, the developments in this area 
cannot be considered complete. 
58 This expression, coined by Larenz (Schuldrecht op. cit. I p. 31 ff.) is to be preferred over that 
found in Haupt, op. cit. p. 21 ff.: ‘factual obligations through social relationships of 
performance’ (‘Faktische Schuldverhältnisse kraft sozialer Leistungsbeziehung’). It is 
unfortunate that both authors (as well Siebert and Simitis, among others) use the concept of 
‘public services’ ('Daseinsvorsorge') to describe the ambit of the rules in question. This term 
has become common since Forsthoff, Die Verwaltung als Leistungsträger (1938) but is of little 
use in private law. Is private rental of parking places really a 'public service’ (BGHZ 21, 319)? 



doctrine, conservative opinion still views such 'socially typical behaviour' as 

containing the elements of a declaration of intent, if modified by the influence 

of the principle of protection of expectations;59 a bolder view is that legislation, 

or, in the absence thereof, commercial practice, independently determines the 

legal effect of such behaviour, [126] without reference to the intentions of the 

parties.60 The potential of a second view should be recognised in those cases 

where the behaviour in question can no longer be dealt with without dangerous 

overextension of the concept of a declaration of intent, but where conversely 

the requirements are met for commercial practice to give the behaviour in 

question such normative, legal consequences. The transition between a 

declaration of intent and normative behaviour is so imperceptible that it cannot 

also constitute the limit of contract law in a functional sense. When parties 

make use of particular, typical goods or services, their behaviour remains free, 

and while this freedom is diluted and restricted, it is not surrendered; 

accordingly, such behaviour by a party who consciously puts herself in such 

situations is sufficient to justify identifying the resulting legal relationship as a 

contract, and thus granting it legal recognition and protection.61,62   

 
59 Above all, H. Lehmann, IherJ 90 (1942) 131 ff.; NJW 1958, 1 ff.; Siebert op. cit. (n. 55) 12 
ff.; Betti, Festschrift für Lehmann (1956) vol. I p. 253 ff., 264 ff. 
60 Aside from Haupt, especially Larenz op. cit. (n. 58) u. NJW 1956, 1897; DRiZ 1958,245; 
further, BGHZ 21, 319; BGH NJW 1957, 627. The same result is reached in Simitis, op. cit., 
p. 463 ff., 519 ff. Simitis speaks of a ‘social contractual relationship of public service’, but goes 
too far in separating this relationship from the grounds for its creation. 
61 The same result is reached by Esser, AcP 157 (1958/9) 86 ff., 95 ff.; cf. also Larenz DRiZ 
58, 245, 248. 
62 The requirement of standardised, mass-market transactions must be taken seriously and be 
seen as a limiting factor. The Fifth Senate of the Federal Court of Justice did not respect this 
limit in its decisions on factual settlement of farmland (BGHZ 12, 286 ff., 298, 304 ff.) and on 
factual testamentary contracts (BGHZ 23, 249 ff. 261), in wrongly applying the principles for 
mass-market transactions  to settlements of farmland – which, even though treated often in the 
same, standardised way still during lifetime of the de cujus, nevertheless constitute individual 
transactions and settlements. These cases have also been criticised in Baur JZ 54, 631; Bosch 
FamRZ 55,172; Riedel, JZ 55,110; especially Wieacker DNotZ 56, 115 ff; and Larenz DRiZ 
58, 247 note 21. 



One caveat must, however, be expressed as regards this result: where contracts 

are – from at least one party’s perspective – concluded with such diluted 

freedom, one must test with especial vigilance whether they adequately regulate 

the relationship in question.63 It is no coincidence that the principle that the 

usage of goods and services can also trigger legal consequences, [127] namely 

create an obligation to pay some form of compensation for their use has 

primarily developed in the semi-public field of traffic and welfare, where 

conditions are set or authorized by public authorities. This need for control over 

the content of the contracts must be addressed separately, however. 

 

VI. 

It still remains to more precisely delimit the scope of contractual freedom, or, 

from a different perspective, to show the conditions for the legal order to 

recognise contractual regulation of relationships. In light of the changes that 

have occurred in the last decades, this question has been discussed many 

times.64 Thus, I will not give an account of law’s historical solutions and current 

stance, but rather focus on what is necessary for purposes of the present 

theoretical enquiry into the function of contract. 

 1. Legal theory must beware of seeing unlimited freedom of legal 

subjects to shape their legal relationships and unreserved recognition of 

individuals' private contractual regulation of their affairs as the norm, and 

seeing every deviation from this as a restrictive exception. This would be to 

 
63 Simitis, Die faktischen Vertragsverhältnisse, p. 96 ff., p. 463 ff., sees the tension between the 
formal legal equality and factual inequality of the parties precisely as a reason to separate these 
contractual relationships from the basis of their creation. But this does violence to reality in 
favour of a theory.  
64 I refer here to my essay 'Vertragsfreiheit heute’ JZ 1958, 1 ff. and the literature referred to 
therein. 



adopt the enlightenment dogma that formed a political postulate of nineteenth 

century liberalism, a postulate that depended on particular historical conditions 

and cannot be treated as absolute. Even within an occidental culture that counts 

independence and personal responsibility among its most important values, 

many changing and highly different models of the relationship between 

individuals and society have existed over the centuries. Accordingly, occidental 

legal culture has given many different answers to our question throughout 

history, and each generation must find the right answer for their own time. 

Instead of depicting this history, I will try to find categories that are constant 

throughout history and which in the flow of history can be seen particularly 

well. The usual way of distinguishing between different kinds of contractual 

freedom – of whether to enter into a contract, of content, of form etc – makes 

sense in legal doctrine, but is not suitable for present purposes, because it does 

not reveal the reasons for and purposes of restrictions. We should rather look 

for motives behind restrictions, and investigate their influence. Some of these 

factors have been identified below, albeit with no claim to be exhaustive, and 

in an arbitrary order: 

a) The nature of remedies and the conditions to claim them. In a system with 

forms of action, [128] or where the influence of such a system is still felt, as in 

Roman law, the ius commune or Anglo-American law, the parties are restricted 

also in their freedom of contract, as they can only receive legal protection for 

particular contracts, or otherwise only receive legal protection in cumbrous 

ways that distort the nature of the transaction. The same applies to obstacles to 

providing evidence and associated formalities. 

b) The status and legal capacity of the parties. The need for legal equality 

between the contracting parties has already been discussed. Even where this is 

generally the case, there may be protective rules for women, minors and those 



lacking mental capacity. 

c) Freedom of the parties' intention from defects, undue influence and mistake. 

This category includes the doctrine of declarations of intent and defects of 

intention, which was the focus of attention in the late nineteenth and early 

twentieth century, in order to give full protection to the autonomous will of the 

individual. 

d) Security, clarity and ease of transaction. These conditions vary according to 

the custom and needs of the market. In contract law, the liberal era placed 

greater emphasis on this than our own time, which focuses on a party's good 

faith and emphasizes the party’s protection on the facts of the single case. 

e) Protection of the overriding public interest. In this respect, the nineteenth 

century was particularly reticent, attempting to eliminate state 'intervention' in 

the private (economic or personal) sphere of citizens or reduce it to a minimum. 

Totalitarian states, on the other hand, assert whatever they consider to be the 

public interest without consideration. The post-war German state, both a 'social 

state' and adherent of the rule of law, is confronted with combining strong 

protection of the individual through fundamental rights with a welfare state 

principle, and thus cannot determine the extent of protection of the public 

interest through a single general principle.65  

f) Religious, ethical or legal convictions according to which particular spheres 

of human coexistence are not subject to the parties' disposition (compare p. 107f 

above). These, too, are subject to historical change, and not only to dismantling, 

as the development of contracts for services into labour law shows. In this 

context, also the idea of ‘public morals’ [129] in the traditional sense of rules 

of decorum, has to be named, i.e. the sphere that the fathers of the Civil Code 

 
65 I have given an account of this tension in ‘Vertragsfreiheit heute’, JZ 1958, 1 ff. 



attempted to deal with using § 138 I and that French law still deals with by 

reference to bonnes moeurs in article 6 and 1133 code civil. 

g) Substantive contractual justice. This should form the core of legal contractual 

doctrine, but has been concealed under superficial formal perspectives for so 

long that it requires further, more detailed discussion. 

2. We cannot expect this question as to the justice of a contract to be answerable 

with a simple principle. Although it is possible to describe various aspects of 

substantive justice, one cannot exhaustively define it. Resolving the issue 

would require one to separately investigate the four functional groups of 

contract that we have distinguished, and the sub-groups that may become 

apparent on closer investigation. However, given that it is only necessary for 

our enquiry to give an example of the relationship between contract law and the 

demands of justice, we will simplify this task by limiting our enquiry to the two 

connected categories of obligatory and dispositive contracts, and even within 

these categories to the economically most important types of contract, the 

exchange of goods or services and the delivery of goods or services for 

monetary consideration. Truly gratuitous contracts lie outside of the economic 

sphere, and cannot be evaluated as just or unjust. 

Those lawyers who search for justice in non-gratuitous contracts in the sense 

of a fair exchange (as a form of corrective justice), rather than distributive 

justice, and seek to ensure such justice in positive law, inevitably recall the 

failure of the iustum pretium (‘just price’) as a legal principle.66 Demands for a 

just price were already made in Christianity by the fathers of the church, and 

found acceptance in the Code of Justinian in the form of the concept of laesio 

 
66 On the following, cf. Scheuer ZverglRWiss 48, 304 ff.; E. Genzmer, Deutsch. Landesreferate 
z. II. Internat. Kongreß f. Rechtsvergleichung im Haag (1937) p. 25 ff.; Rabel, Recht d. 
Warenkaufs II (1958) 3 ff.; de Page, Le problème de la lésion dans les contrats (1946), passim; 
Ripert, La regle morale dans les ob- ligations civiles 4th edn (1949) p. 111 ff. 



enormis (lesion beyond moiety) in the sale of land (C 4, 44, 2), which, together 

with the church’s prohibition of usury, preoccupied medieval law. It was still 

defended by natural lawyers of the eighteenth century; it also found acceptance 

in the code civil (via Domat and Pothier), the General State Laws for the 

Prussian State (via Grotius and Pufendorf, contra Thomasius) and the Austrian 

Civil Code, although, in the antiquated form of a seller’s right to rescind sales 

at less than half the value, it did not play [130] a noticeable correcting or 

educational role.67  It was thus rightly rejected by the German Civil Code. 

Common law never accepted the just price as a legal principle, and ultimately 

rejected it with the recognition of nominal consideration; it survives only in 

equitable maxims (‘equity is equality’), in warning form at least.68  

The reason that the idea of the just price has failed lies not in inherent 

unreasonableness of the desire for fair transactions, but rather in the inadequacy 

of non-evolutionary economic doctrine that pretends to possess objective and 

absolute benchmarks for the value of economic goods. Legal practice relatively 

soon replaced or complemented the objectively difficult to ascertain notion of 

an unjust price with the concept of a defect of intention on behalf of the party 

agreeing to an excessive price (‘beyond economic reason’), or conversely with 

the concept of a morally objectionable exploitative intention on behalf of the 

party demanding such a price. Indeed, this perspective is taken by the 

prohibition of extortion (Wucher) or rather duress in § 138 II Civil Code. 

However, duress’ strict requirements as to the parties' mental state and the legal 

and practical difficulties resulting from the avoidance of the transaction have 

led to duress not attaining the significance that some had hoped for and others 

 
67 More recent French legislation has further extended the scope of the rule, cf. Planiol-Ripert-
Esmein, Traité pratique de droit civil francais VI, 2nd edn (1952) N. 213; art. 1448 of the Italian 
Civil Code of 1942 also readopted it, although in substance it became more similar to the 
doctrine of extortion (Wucher).  
68 See Becker op. cit. p. 57, 11; Gorla op. cit. p. 400 ff.; Keßler, Freiheit und Zwang im 
nordamerikanischen Vertragsrecht, Festschrift für M. Wolff (1952) p. 67 ff., especially 73 note 
22, and Festschr. f. Rabel vol. I (1954) p. 251 ff., 269 f. 



had feared. 

Classical macroeconomics, and the economic liberalism, decided to set 

economic forces free and allow the market price to freely form in the 

expectation not only of increasing the welfare of all, but of achieving a just 

price for individual market participants. In the spirit of this doctrine, the Civil 

Code and legal doctrine based on it focused on refining the process of formation 

of contract to free the parties’ will from mistakes and illegitimate influences. 

Then, however, the result of a properly concluded contract was recognised by 

the legislator, without any value judgement, as legal regulation of the parties’ 

relationship. Otherwise also in the German system – just as in classical Roman 

law, the Romance legal systems influenced by it and the common law –, 

demands for substantive justice in contract were limited to the sphere of ethics, 

so as to be separate from law and only to have legal effect where there were 

serious [131] breaches, through § 138 and 826 Civil Code. It was only when 

the weaknesses of laissez-faire liberal doctrine became apparent, leading to 

severe disappointments and social harm, that courts took on the responsibility, 

contrary to the spirit of the Civil Code, to pursue substantive contractual justice 

by refusing to recognise inequitable contracts formed under abuse of monopoly 

power, by virtue of § 138 I (German) Civil Code, or by modifying (i.e. re-

writing) them, using § 242 (German) Civil Code.69  

This does not require that the progress made by liberal doctrine viz-à-viz 

medieval Christian attempts to enforce economic ethics directly through the 

idea of the just price be surrendered. This advance is the realisation that it is not 

 
69 Initially in cases of economic impossibility due to change in the content of performance (e.g. 
RGZ 94, 68, 69) and due to unconscionability (‘Unzumutbarkeit’, RGZ 57, 116, 118; 99, 157; 
especially 100, 129, 132 ff.), then in cases of revaluation, dispensing with the usual requirement 
of an ‘existential threat’ (beginning with RGZ 107, 78, 85 ff.) and finally generally in cases of 
frustration (Wegfall der Geschäftsgrundlage) – cf. Wieacker, Privatrechtsgeschichte der 
Neuzeit (1952) p. 310; also Keßler, op. cit. (n. 68) on US-American law. 



possible to evaluate and legally control the justice of a contractual regime if one 

sees individual contracts as isolated transactions. In reality, as an economic 

process, every contract is embedded in the wider economic process; its content 

is the result of forces and principles that determine the course of the economy, 

which we understand and control better today than in the Middle Ages. The 

mistake of liberal doctrine consisted in trusting in a natural harmony between 

these forces. Accumulated experience and insight have since taught us that this 

trust is not justified. If the overall regime is to succeed and particular 

contractual regimes are to integrate into the whole, these forces must be tamed 

and guided into legally defined channels. This task can no longer be left to 

ethics, but is a task of the economic system, transforming it from a natural 

process into a consciously fashioned legal institution. This system must also set 

the preconditions for substantive contractual justice in individual cases. 

3. It would go beyond the scope of this work to discuss all provisions that 

economic law can and should take to ensure contracts are just. They must take 

account of the existing or sought-for economic system and nature of the market; 

this is not merely a legal matter, but is determined by economic conditions and 

political aims.70 In a centrally guided system, these are hard, coercive [132] 

measures, such as requirements for licences, wage or price controls, obligations 

to supply and similar measures. A market-based economic system, on the other 

hand, which strives to coordinate economic actors using competition, allows 

freedom for private contracts’ legal and economic function to unfold. 

Accordingly, such a system does not directly interfere with contracts, but has 

to face and approach the problem by trying to ensure the equality of contracting 

 
70 I have undertaken a first attempt to clarify the relationship between the requirements of 
economic practicality and the justice of economic law [132] in ‘Wirtschaftsverfassung als 
Rechtsproblem’, Festschr. für J. v. Gierke (1950) p. 181 ff.. Since then, this question has been 
significantly enriched and further explored in Ballerstedt ‘Wirtschaftsverfassungsrecht’ in 
Bettermann-Nipperdey-Scheuner, Grundrechte, vol. III/l (1958) p. 1 ff. 



parties not only on a formal, legal level, but on an economic level, to balance 

existing imbalances of power. 

Legislation has so far been limited to contracts that typically involve an 

imbalance of power, where the weaker party is protected from injustice, if not 

as regards the price, then at least as regards other conditions of the contract. As 

regards mass-market contracts, concluded on standard terms, these measures 

have long proven to be insufficient, and additional protections are thus required; 

this particular problem cannot be addressed here, however. Recently, 

legislation on restrictions on competition has taken a broader approach to the 

task of preserving a competitive market in the face of imbalances in power. 

While it may be that the measures envisaged by the Antitrust Act (‘Act against 

Restraints on Competition’, Gesetz gegen Wettbewerbsbeschränkungen) have 

not been developed clearly and consistently enough, these inconsistencies 

should not obscure the following: It would be misleading to think that the 

legislation only seeks to distribute competences between private economic 

power and state control in the most economically efficient way. 71  The 

legislation is not merely concerned with better economic organisation, but aims, 

in spite of the imperfect nature of the means used, to legally reinforce the free 

market system as a way of bringing contractual freedom and justice into 

harmony and thus establish an overarching legal constitution of the market. 

4. The consequences of this conception for the further development of contract 

law have barely been addressed so far, [133] and can only briefly be mentioned 

here. These consequences are not limited to legislation declaring provisions of 

contracts that restrict competition to be void, unenforceable or subject to 

 
71 This view is indeed taken by Steindorff, Zweckmäßigkeit im Wettbewerbsrecht (1959) p. 1 
ff., 14ff. The legislation’s aims are also seen as purely economic in Würdinger, Die Freiheit der 
persönlichen Entfaltung (Schriftenreihe d. Jurist. Studiengesellschaft Karlsruhe Heft 8, 1953, 
p. 9). A contrary view, like that of the author, can be found in Ballerstedt op. cit. (note 70) p. 
23, 36, 74. 



approval (§§ 1 ff., 15 ff., 20 f and 25 f. Antitrust Act). They are also not 

restricted to the hope that case law will in future have less cause to reject 

contracts as contrary to public morals, if the measures envisaged by the act take 

effect to prevent the abuse of inevitable economic positions of power (§§ 12, 

17, 18 and 22 Antritrust Act), or to punish a number of avoidance activities as 

regulatory offences (§ 38). More importantly, contract, contractual freedom and 

freedom to compete are now to be understood as functionally connected legal 

institutions of a legally shaped market economy, with the consequence that 

parties who make use of them a in way which undermines one of these 

fundamental principles of the  economic order or ‘constitution’ receive no legal 

protection. Abuse of contractual freedom will become a ground of avoidance, 

so that the judge will no longer, in the majority of cases, have to make use of 

the unsatisfactory last resort that is invalidity for breach of public morals.72 

The fact that legislation speaks not of abuse of a legal institution, but rather (as 

in, for example, § 22 para 3 Antitrust Act) of ‘abuse of a market position', and 

that this is the condition only for intervention by competition authorities, not 

the avoidance of a contract, is no obstacle to such a view. These two legal 

responses need not have precisely the same prerequisites, but complement each 

other in their effect. One cannot assume that the legislator intended, by 

providing for one response, to exclude the other. Incidentally, the concept of 

abuse, which was initially restricted in private law to the abuse of individual 

rights, i.e. the of  'abuse of law', has long been extended to include the abuse of 

 
72 Once again, I refer to my own book, Recht der AGB, p. 277 ff. The concept of abuse of 
contractual freedom is developed within it, but not yet introduced into a strictly economic law 
context. Today, it is recognised in the context of standard terms; cf. JZ 58, 1 ff. (n. 43) 
containing further references to literature and suggestions for a nuanced and differentiated 
application. On the definition of abuse in the Unfair Competition Act, see Bartholomeyczik in 
Müller-Henneberg-Schwartz, Komm. (1958) 81 ff. on § 22, which defines it as 'behaviour 
contrary to legal institutions’. Dickgan WuW 1958, 658 ff., is mistaken in equating the concept 
with being ‘contrary to public morals’ under §§ 138, 826 Civil Code. 



legal forms and institutions.73 The concept of abuse [134] of party autonomy 

has lead doctrinal discussion and case law primarily in company law to prevent 

attempts to utilise companies for purposes contrary to the rationale of company 

law,74 or to use legal entities that are not truly independent economic actors.75 

It shall now be the task of private law doctrine, building step-by-step on these 

approaches, to develop insights into how to distinguish proper use and abuse of 

the legal institution of contractual freedom, within a legally shaped market 

system, and in what cases abusive contracts should be held invalid in order to 

promote substantive contractual justice.  

 
73 See Siebert, Vom Wesen des Rechtsmißbrauchs (1935); Siebert in Soergel-Siebert, Komm. 
9th edn (1959) para. 110 ff., 112 on § 242; Staudinger-Coing op. cit. para. 1 ff. on § 226; 
Siegwart, Die zweckwidrige Verwendung von Rechtsinstituten, Freiburg Schweiz (1936) p. 21 
ff., 27 ff., 31 ff.; also Müller-Freienfels, AcP 156 (1957) 522ff., 535ff. Müller-Freinfels and 
Reinhardt in Festschr. f. H. Lehmann (1957) II p. 589 ff. The concept of a 'violation of the 
public order' (Verstoß gegen die öffentliche Ordnung), which the latter two authors use in 
parallel to the concept of abuse, hardly adds to the concept of abuse in the present context; in 
any case, it needs to be linked to a specific social and economic order. 
74 This refers to the problems of ‘atypical’ types of company and of ‘mixing of different types 
of company’. 
75 The concept of abuse of rights as justification for piercing the corporate veil was introduced 
to this context in Serick, Rechtsform und Realität juristischer Personen (1955), especially p. 17 
ff., 203 ff. cf. Beitzke, JZ 56, 40 and Müller-Freienfels op. cit. (note 73); also Drobnig, 
Haftungsdurchgriff bei Kapitalgesellschaften (1959) p. 94 f. 


