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Corporate Intention and Action 

[603] 

I. In General 

I. As real collective persons, corporations not only possess legal capacity, but 

capacity for intention and action. 

When the Germanistic theory of association first pronounced this sentence as 

an irrefutable consequence of its fundamental model, it was in stark 

contradiction to then almost undisputed Romanist doctrine, according to 

which legal persons, as pure fictions, are entirely incapable of intention or 

action and, like children or the insane, could [604] only act, in the eyes of the 

law, through agents. Even today, the inability of legal persons to possess 

intention is mostly seen as indisputable doctrine. However, one lawyer after 

another has recoiled in shock at the [605] consequences of this view. Modern 

doctrine has various means to avoid the unbearable consequences of the 

axiom it pronounced. In contrast, on those occasions when the ghost of this 

intentionless, fictional person makes an appearance, legal practice tends to 

make no use of this legal conception, but instead simply treats associations as 

entities with capacity for intention and action. Thus, the reign [606] of the 



supposedly ‘prevailing’ Romanist doctrine, if measured by its actual impact, 

is no more than a sham. Increasingly, even formal adherence to it is being 

rejected. Opposing views are gaining ground in legal theory, too, and have 

only failed to prevail decisively due to internal divisions. The following will 

show that [607] modern legal practice has consciously and consistently, if 

cautiously and hesitantly, preferred the model presented by the theory of 

association. 

Indeed, there can barely be any doubt that current German law, just as it 

generally follows the Germanistic, not the Romanist, model of the 

corporation, recognises corporations as having capacity for intention and 

action. 

[608] The capacity of corporations for intention and action is valid as a reality 

given through and with their personality. To us, law ascribes personality to 

associations precisely because they are the bearers of a unitary and continuous 

communal intention. As for individual persons, the [609] core of legal 

personality can be found in intention as the driving force of external 

behaviour. Thus, according to our conception, the capacity of associations for 

intention and action, like that of individuals, only becomes legal capacity by 

virtue of the law, but it is not created, but rather recognised and demarcated 

by law. In principle, the law can wholly or partially reject the ability of either 

associations or individuals to legally intend and act, even if it declares them to 

be persons and thus considers them to be independent incorporations of 

human intention. If it is to be consistent, however, it may not use this power 

arbitrarily. Thus, to the extent that individuals fulfil these requirements, the 

law follows its principle of granting them full capacity for intention and 

action [610] with only few exceptions; it primarily rejects or limits legal 

capacity where their actual capacity is undeveloped or deficient, and remedies 

this imperfect personality by providing it with a complementary bearer of 



intention (i.e. a guardian), who fulfils this role instead of or alongside her. 

Admittedly, the law currently only grants capacity to associations [611] 

within narrow confines, and to an often uneven extent; it often rejects their 

legal capacity even where experience indicates they do have factual capacity, 

and makes their intention, which is perfectly adequate, dependent on that of a 

higher entity. However, it does recognise an extensive sphere in which this 

organic, communal entity can act with legal effect, and in which its individual 

intentions are also legally recognised as the manifestations of a unitary and 

continuous communal intention that forms the soul of an association’s 

personality. Law thus ascribes capacity for intention and action to every 

corporation as a real, existing attribute, which is directly legally recognised 

through legal personality. [612] 

Although the capacity of associations is, like that of individuals, a fact that is 

merely recognised and delimited by [613] law, there is a particular difference 

as regards the relationship of the legal order to the natural concept of 

personality. Here, the function of the law is not exhausted, as in the case of 

individuals, in their external recognition and delimiting. Rather, it penetrates 

and extends also to the internal being of this person composed of persons. As 

the internal order of an association is shaped by the law and is only available 

for law in the form thus created, the manner in which its communal will is 

formed and carried out is in particular capable of and in need of legal 

regulation. It is capable of such regulation because the internal life of the 

association takes place through the external life of its members. However, it 

also needs such regulation, because its members are simultaneously 

themselves individual or collective persons with capacity for intention and 

action, and therefore an external expression and separation of their acts, which 

make up the association’s internal life, is necessary. Accordingly, all the 

processes that trigger individual intentional acts of an association are subject 



to constitutional regulation, while such processes are not amenable to legal 

regulation in the case of individuals, and only have any legal significance as 

elements that can be deduced from an external expression of intention. The 

organic intentions and actions of a collective body are only legally recognised 

as the corpo[614]ration’s intentions and actions insofar as they fulfil its 

constitutional requirements. 

As a result of this, the way in which a corporation’s will is structured requires 

new legal terminology that has no equivalent for individuals, because the 

corresponding individual elements of intention receive no legal treatment. 

Above all, this applies to the concept of organs. One should not, as is often 

done, draw a distinc[615]tion between legal and physical persons based on the 

fact that the former ‘can only intend and act’ through organs. The individual 

is in the same position. Personality, although hidden from all empirical 

observation when in its inseparable, individual form, always expresses itself 

in the observable world through certain organs, and is only legally 

ascertained, as in every other context, to be the true subject of intention and 

action via a process of abstraction. Rather, the difference is that only legal 

persons have organs in the legal sense. For while the organs of an individual 

function, legally as in the natural order, as tools of an individual, animate, 

unified, physical human being, the organs of a collective person form the 

unified, legally recognised intention and action of a social human organism 

through a framework of legal rules. The concept of an organ thus becomes a 

legal concept solely by virtue of the law governing the constitution of 

associations. It has no equivalent in the law of individuals, and cannot be 

replaced or clarified by any concept from outside the law of associations; it 

has a specific, sui generis legal meaning. 

A look at the case law shows that it is precisely legal practice that is inclined 



to recognise and use the concept of an organ in this sense, i.e. as an 

independent legal concept of corporate law. However, we are faced with [616] 

variation in terminology; moreover, a truly social conception of corporate 

organs is only gaining acceptance slowly and bit by bit. Again and again, 

objections are made against such perspectives, and although some are in 

contradiction to each other, they all share the same common root: applying 

individualist ways of thinking to communal life. 

On the one hand, the partnership-based concept of associations continues to 

have an impact, which was implemented in some respects by the old theory of 

corporation and further advanced by the natural law tradition. If one reduces 

the idea of community to joint ownership and its personality to the collective 

unity of a number of persons, then the corporation corresponds merely to the 

entirety of its members. From this perspective, the members’ general meeting 

is no longer a mere organ of the corporation, but with the aid of a fiction of 

treating the majority as all, is elevated to the status of universitas ipsa (‘the 

whole itself’); corporate organs, in contrast, are seen as directly or indirectly 

acting as agents of the combined whole. Such [617] a conception of the 

association has now in principle been vanquished. As far as theory is 

concerned, Savigny sounded its death knell. New legislation has expressly 

rejected it. Modern legal practice has decisively rejected it; rather, it 

emphatically emphasises that the associations’ members, even in their 

entirety, are not the association, that every meeting merely acts as the organ of 

an invisible, underlying personality – albeit that each organ directly 

constitutes this personality in its constitutionally mandated sphere. 

Nevertheless, this [618] apparently vanquished perspective has by no means 

fully surrendered its power. Just as it can be detected in legislation influenced 

by natural law and the General State Laws for the Prussian States, it has also 

unmistakeably influenced more recent legislation. Case law, too, often 



unconsciously falls back under [619] its spell; again and again, case law blurs 

the definitional boundary between the communal intention of the corporation 

and the corporate association of individual wills. At the least, it uses the word 

‘organ’ in a different sense when describing a general meeting passing 

resolutions and when describing a director or public official, in that it sees the 

relationship of the former to the corporation being of a substantially different 

than in the latter case. Moreover, [620] the less it manages to free itself from 

this tendency in its understanding of corporate organs, the more case law is 

naturally, irresistibly tempted to use the familiar concept of agency. 

This tendency of legal practice is driven by constant pressure from the 

Romanist model, which sees legal persons as fictional individuals. As soon as 

the collective personality is conceived of as an individual that is foreign and 

external to its members, the concept of a corporate organ must to this extent 

ultimately be reducible to relationships of agency. This organ is seen as 

representing the legal person in the same way that an individual represents 

another individual. Legal terminology such as ‘agency’ [621] and ‘authority’ 

becomes relevant. However, one can only partially see this as a principal 

granting authority to an agent, ultimately because a fictitious legal person 

would, paradoxically, require an agent to grant an agent authority; one must 

therefore resort to legislative authority. In any case, one would always have to 

deal only with concepts of the law relating to individuals, which are 

concerned with enabling legally effective behaviour on behalf of others. Not 

only old, but often also modern legal practice has been trapped in these 

circular thoughts: the concept of corporate organs is skewed by thoughts of 

agency, while [622] this term itself is used to describe an authority derived 

not from the principal but entirely from legislation, like guardianship. 

Meanwhile, recent case law has increasingly opposed application of the law 

of individual’s principle of agency to organisations governed by the law of 



associations. One may indeed speak of [623] ‘representation’ in this context, 

given that an organ is not the corporation itself, but only a constituent part of 

the corporate body, serving as its tool within a particular given sphere. This 

idea of ‘representation’, however, is different from any conceivable agency 

relationship between individuals and simply has no equivalent outside the 

sphere of collective persons. It is self-evident that, to the extent that a legal 

person is equal to an individual, it also has access to all forms of agency of the 

law relating to individuals. Yet the contrast to the forms of agency open to 

both individuals [624] and collective persons only accentuates the special 

nature of organs. The sharp definitional boundary between agent and organ is 

not blurred by the fact that doubts can in some cases arise as to whether a 

particular set of facts falls under one or the other. 

Thus, the remnants of older theories cannot permanently prevent the success 

of the theory of association’s conception of corporate organs as legally 

regulated media of a unitary collective life. Corporate intention and action are 

manifestations of the personality inherent in a community, which are only 

legally recognised to the extent that they are expressed by its legally 

appointed external organs. To the extent that this occurs, however, it is the 

collective person itself that intends and acts through these organs. We are no 

longer concerned with the representation of one person by [625] another on 

her behalf, with the intention and actions of another that have legal effect for 

another, with the representation of a whole through another, separate, 

opposing, equal whole: every organ is rather a piece of the collective whole; it 

is entirely at one with the organ functioning in this context, the whole is 

constituted by the part to the extent that the unitary life of the whole takes 

place through it. 

Accordingly, the extent to which a legal person can be represented through its 

organs necessarily coincides with the extent that such a person can, legally 



speaking, act at all. Law can, [626] by restricting this extent, equally restrict 

the capacity of organs to represent the corporation. However, it cannot 

possibly reproduce the differences that exist in the law relating to individuals, 

between what can permissibly be entrusted to an agent and what is reserved 

for the will of the individual. Following modern extension of the scope of 

agency or by virtue of a particularly wide legislative power of attorney, the 

extent to which an agent can represent their principal could, from an external 

perspective, potentially coincide with the extent to which organs can act for a 

corporation; nevertheless, the two relationships remain different from an 

internal perspective. However, this difference in theory has a practical impact 

in a number of relationships, where the ability of organs to represent a 

collective person exceeds that of any agent. We will see in detail below that 

legal persons can pass and execute resolutions through their organs in 

contexts where the principal’s own act [627] is clearly necessary and the 

attribution of an agent’s acts is unthinkable. Through its organs, the legal 

person can pass resolutions as to its own existence; it can exercise an office it 

holds and carry out other public functions; it can commit torts. For now, it 

shall only be noted in particular that the knowledge of corporations 

corresponds to that of the relevant organ, without the conditions being 

satisfied for an agent's will to be imputed to the principal. For as a real, 

collective person, an association can dispense neither with a unitary collective 

consciousness nor a unitary collective intention. The legal order recognises 

this collective consciousness to the extent that it ascribes the knowledge or 

lack of knowledge of particular organs directly to the collective personality. 

In this sense, the corporation itself is capable of good or bad faith, can [628]   

acquire knowledge, can make [629] mistakes and can pass oath. 

Ultimately, it is self-evident that every institution endowed with personality 

is, like a corporation, capable of intention and action and can legally intend 



and act through its constitutionally mandated organs. For institutions 

(Anstalten) or foundations (Stiftungen), too, are living social organisms that 

are legally recognised as persons precisely because, and only if, they 

incorporate a consciousness independent of any individual. Instead of [630] 

possessing a collective intention, the core of these bodies’ consciousness is 

admittedly formed from without, by the pre-ordained, unchangeable, 

controlling intention of the founder or settlor, which is expressed in all the 

activities of the body: however, this force of will, too, is a psychic reality, as 

can be recognised by its effects. The institution or foundation’s intention 

legally expresses itself through its administrators or trustees; however, these 

primarily have merely to execute the intention enshrined when the body was 

created, and can thus only form new intentions for the body within a limited 

framework. Nevertheless, like corporate organs, they too are organs of the law 

of association, through which the body’s personality, as an entity capable of 

intention and action, is expressed. 

II. The scope of a corporation’s capacity for intention and action is 

determined first by the scope of its legal capacity. For, on the one hand, a 

collective person, like an individual, cannot acquire or exercise rights and 

duties that it cannot have. On the other hand, when in doubt, it can undertake 

those legal acts necessary to create the rights and duties open to it, and to 

dispose of the rights and duties it possesses. Accordingly, a corporation’s 

capacity is [631] partly wider and partly narrower than an individual’s 

capacity, and varies much between different types of association. 

As a separate matter, however, the scope of a corporation’s capacity for action 

is also narrower than the scope of its legal capacity. 

1. Above all, a collective person can only legally intend and act within the 

sphere of activity set for it by law. 



In recognising their personality, the legal order also recognises that collective 

persons, like individual persons, have a purpose for existence: an object.  

However, while it merely [632] hypothesises this object in the case of 

individuals, it fixes the object of associations. The object of a collective 

person is not merely, as in the case of individuals, the motive behind legal 

regulation, but also subject to legal regulation. The objects of individual 

corporations and types of corporation are set by laws and constitution; 

according to the nature of these objects, every association falls into a 

particular category and is in turn subject to particular rules; differences in 

objects lead to differences in relationships of associations to their members, to 

other associations and above all to the state. In contrast to the object of 

individuals, the object of collective persons is a legal concept. That is not to 

say not that the object of corporations is either created by law or set by law; 

rather, it has developed throughout human history and is fashioned in social 

fact. Law merely grants it its legal status. Thus, while an individual’s sphere 

of activity is determined, also from a legal perspective, only by the actual life 

of the individual, collective persons have a sphere of activity in a legal sense, 

the determination of which forms an integral part of every corporation’s 

constitution. [633] 

This leads to the law of association limiting corporation’s legal capacity for 

intention and action to a constitutionally fixed realm of life. For an individual, 

every action that can naturally be ascribed to her is also legally ascribed to 

her, irrespective of how these actions correspond to the object of her life. If, 

however, a corporation in fact acts outside of its constitutionally mandated 

sphere of activity, it has not legally speaking acted at all. Even if one may in 

fact see the social organism as the causative force behind the action, the 

collective person is not legally recognised as author of the action in question. 

The legal order hereby assigns collective persons not a sphere in which they 



may not act, but a sphere in which they cannot act. If one nevertheless uses 

the means of the association to act beyond this limit, this is not merely an 

invalid act of the association, but only the appearance of an act of the 

association. Such an act must thus be subject to avoidance, even if it fulfils all 

formal requirements of the association’s constitution and its content is 

otherwise valid. For its avoidance, be it judicial or administrative, is a 

determination that, in spite of its appearance to the contrary, the act in 

question was in fact not an act of the legal subject whose act it claims to be. In 

this respect, one should distinguish between two kinds of invalidity [634] of 

corporate acts: first, a corporate act may legally be recognised as a declaration 

of intent of the corporation, yet simultaneously be invalid for the same kinds 

of reasons that could invalidate the declaration of intent of an individual with 

legal capacity; second, where a corporation exceeds its constitutional sphere 

of activity, where a resolution is passed by an incompetent organ or where 

formal requirements are not met, the finding of invalidity means that the act 

does not count as a declaration of intent of the corporation at all. This 

difference between the two types of invalidity may also express itself in a 

difference in the rights and means of rescission available. [635] 

The scope of a corporation’s sphere of activity in a particular instance is 

determined, for each corporation, by the content of its particular constitution 

and the underlying legislation. Above all, the fixing and limitation of a 

corporation’s objects determines the general framework within which the 

activities of the corporation are to take place. However, just as its objects 

penetrate the entirety of the collective person from a social perspective, so too 

are the individual rules of a collective person fashioned according to its 

objects, to its reason for existence. Thus, corporate constitutions and 

legislation contain an abundance of legal rules that more precisely determine 

the sphere of activity open to an association. It should be noted, however, that 



this constitutionally mandated sphere of activity may include a legal power 

for the corporation to change its own rules, through its own resolution, and 

thus to extend its own sphere of activity. To the extent that this is the case, 

[636] the corporation is able to act outside of its original objects, provided 

that the requirements to extend its objects have been fulfilled. A corporation’s 

sphere of activity may, then, often differ as regards its external and internal 

sphere of activity. In principle, the rule that only constitutionally permitted 

actions of a collective person are ascribed to it applies equally internally and 

as regards third parties. Still, the scope of the externally recognised powers of 

the corporation often exceed what, internally, is done for the purpose of 

pursuing the corporation's objects. As regards valid creation of rights and 

obligations vis–à–vis third parties, a corporation can enter into transactions of 

a particular type irrespective of whether the particular, specific transaction 

fulfils the object of the corporation – even though, vis-à-vis [637] its 

members, it cannot maintain that these particular, individual transactions are 

made for proper purposes of the corporation and represent its collective 

intention. Thus, it is possible that the same transaction is seen as both an act 

of the corporation and not an act of the corporation. In such a case, the 

corporation has clearly not simultaneously intended and not intended, done 

and not done, the same thing. Rather, members, too, must accept the 

effectively executed change in the corporation’s objects as an expression of its 

collective personality, and can only reject this intention in order to bring about 

a change in its internal condition, one that contradicts its organic constitution. 

The way in which the intention to acquire a right or enter into an obligation 

can thus be ascribed to a legal person, while a separate intention is reached as 

to its internal consequences, is inconceivable in the law of individuals; it is a 

consequence of the partition of a unitary intention into legally separate 

constituent parts, which is only understandable from the perspective of the 

law of association’s model of intention. 



Corresponding to the objective limitation of a corporation’s sphere of activity, 

there are individual rights that it respects these limits. In this respect, there is 

a proprietary connection between the constitutional limits of the corporation’s 

sphere of action and the constitutional guarantee of members’ rights. For, on 

the one hand, if a corporation acts outside its objects, exceeding the sphere 

subject to collective intention and en[638]croaching on the sphere of 

individuals, each member has a right that the corporation desists from the 

behaviour in question. On the other hand, if a corporation’s constitution 

includes granting and guaranteeing individual members’ rights, an 

interference with these rights is a transgression of the corporation’s sphere of 

activity. Thus, members can in many cases overturn a resolution passed in 

excess of a corporation’s competence or that infringes individual members’ 

rights. Given that an act that does not infringe individual rights may be 

beyond the corporation’s permitted sphere of activity or, vice versa, that an 

act within the corporation’s permitted sphere of activity may infringe 

individual rights, the acts forbidden by the limitation of this sphere of activity 

in no way corresponds to those acts that infringe individual rights. 

Accordingly, the right that a corporation not exceed its objects is not restricted 

to its members. Rather, there are many ways that such rights may also arise 

for third parties. In particular, however, they are generally accorded to 

hierarchically superior associations against their inferiors, and above all to the 

state against all corporations. For the right to keep a corporation within its 

allocated sphere always forms the core of rights to supervise it. [639] 

The scope and nature of these rights ultimately determine the extent to which 

the incapacity of the corporation to act outside of its legal and constitutional 

sphere of activity can be lifted by the cooperation of third parties. For if all 

persons with a right that the corporation act within this sphere expressly or 

implicitly agree, through a valid declaration of intent, one can no longer 



consider its actions to be invalid. However, in such a case it is not merely the 

corporation, but simultaneously other individual or collective persons that 

have acted. For this reason, corporate acts that merely infringe the rights of 

some or all of its members become possible through their agreement; but this 

agreement must take the form of individual, independent, intentional acts 

suitable to bring such competences into the domain of the corporation, not of 

its members. Thus, the ratification of an ultra [640] vires transaction requires, 

and only requires, the express or implied approval of all members, while 

infringements of specifically designated rights require, and only require, the 

express or implied approval of members of that class. If, however, the 

corporation’s capacity is to be permanently extended, then in doubt all 

members must give uniform declarations of intent, as was necessary to form 

the association in the first place. Even the cooperation of the corporation and 

all its members cannot, of course, infringe the rights of third parties, although 

this obstacle can be overcome through the third party’s due and proper 

cooperation. Equally, any limit on corporate action imposed by public law or 

some other higher legal order cannot be overcome by either the corporation or 

individuals, although this can in some cases be possible with cooperation of 

the state or some other competent authority.[641] 

2. This touches on the second way in which corporate intention and action is 

restricted, which comes from the bond of the corporation to hierarchically 

superior collective life. 

Such a bond exists in every corporation aggregate: individual members, as 

persons, have a sphere of autonomy, but are also, as members of a collective 

social organism, in some way bound by the authority of the collective 

personality they belong to. 

Above all, however, such a bond is created by each corporation’s 



subordination to the state. As the highest collective person within a legal 

[642] order, the state encompasses every other collective person as a member, 

and thus assumes a general sovereignty over corporations and in turn 

exercises influence over all the corporations it recognises. However, for those 

corporations whose activities have some form of special relationship to those 

of the state, the restriction of their autonomy by the state is many-layered 

richly nuanced. 

Only the state itself, as a sovereign collective person is not subordinate to an 

external, superior authority, is not restricted in its intention and action by a 

higher collective entity. Admittedly, to the extent that a state belongs to an 

association of states, possessing a unitary collective personality, the 

relationship existing between member states and the collective person would 

be analogous to that found in corporations aggregate. 

In all these cases, we are concerned with restrictions on collective capacity for 

intention and action. The great differences encountered in this category do not 

mean they are not of a legally [643] homogenous kind. Even consideration of 

the specific case of corporations’ relationship to the state, flowing from its 

sovereignty, leaves the inherent nature of the relationship between superior 

and subordinate collective entities intact. In contrast, these associative law 

phenomena again simply have no equivalent in any legal rules created within 

a given, complex social order. In particular, an equivalent cannot be found in 

the restrictions on individual intention and action imposed by their 

subordination to the state and other collective persons. For, in contrast to all 

legal bonds on the autonomy of individuals, we are here concerned with 

bonds that penetrate a person’s internal life, which even the most superior 

Earthly corporation can only impose on a subject if that person’s internal life 

is open to legal control, which is only so if that internal life is a collective life. 



Admittedly, an old and influential theory does attempt to construct an 

individualist model of state intervention in corporate intention and action, 

using concepts akin to guardianship or wardship. However, this theory stands 

and falls with the conception of a legal person as a fictional individual, 

incapable of intention, like children or the insane. It could thus never truly and 

comprehensively be executed, [644] but only brought to fruition in individual 

legal rules derived from it. Current, positive law does still contain some 

remnants of this old idea of guardianship. Nevertheless, it is simply 

impossible to impute the whole principle to current German law. 

Taken strictly, the principle of guardianship only allows for those mechanisms 

that aim to complement and correct the intentions of a legal person for its own 

interests. If the state is seen as the guardian of corporations that are unable to 

take care of themselves or as the ward of corporations in need protection from 

the organs that are intended to be their guardians, it should put itself in the 

shoes of the legal person and put its interests at the centre of its decision-

making. In order to fulfil this task, the state must, to a greater or lesser extent, 

assume the role of assessing the utility of an intended corporate act from the 

perspective of the corporation’s own interests and of intervening in a positive 

or negative way accordingly. There is no doubt that the German state has 

indeed assumed such a role in recent centuries, and in fashioning its 

sovereignty has created an abundance of individual powers. Nevertheless, 

state sovereignty over corporations has never exclusively been understood and 

exercised in this sense. In reality, the thought that the state should protect its 

own interests against corporations has been a far more influential force behind 

the restriction of corporate autonomy. However, if the state, representing the 

public interest, [645] thus subjected all subordinate collective entities to its 

codetermination, then it could hardly be seen as treating the corporation as a 

ward without capacity, in need of its protection, but rather as the opposite, as 



an entity very much capable of independent intention and action, against 

whose selfishness the public must be protected. Thus, it reserved to itself the 

power to assess the utility of corporate action also from its own perspective, 

for the public good. Hence, the collection of old legal rules that are described 

as a system of state guardianship of corporations in fact show a combination 

of different aspects that result from two ultimately irreconcilable conceptions. 

The legal rules that still survive from this system, of which some were indeed 

wholly or partially inspired by the thought of custodial care, can certainly no 

longer be explained today as flowing from legal persons’ natural lack of 

capacity, or be presented as evidence of such a lack of capacity. Given that 

they were intermingled, even [646] at their zenith, with legal rules of an 

opposite view, which saw in corporations an independent, intending entity 

that were a threat even to the state itself, the fragmentary rules that remain 

must today be seen from an entirely different perspective. 

It is clear, however, that state guardianship or wardship of legal persons is 

today no longer a principle of German law. More recent national and regional 

legislation has freed large categories of private law corporations from 

constant restriction of their autonomy through state codetermination. If, 

however, the legal order treats all these lively associations as having capacity, 

then the same legal order cannot also state that that incapacity flows from the 

very nature of legal persons! Public law corporations remain under stronger 

state control. However, the most important types are accorded, in their 

constitutions and in legislation, ‘independent administration of their own 

affairs’, while the state, in contradiction [647] to the idea of custodial care, 

expressly only reserves power of ‘supervision’ of their activities. This is the 

case for local and regional authorities; the same applies to churches and 

related corporations; and also for all public associations governed by recent 

national and state legislation. Current legislation as to the relationship of the 



state to other collective entities strongly reflects the forceful protests of the 

modern German legal community against the doctrine of legal persons’ lack 

of capacity. The view that every recognised collective person, being fully 

capable of rational collective intention, is, like an adult individual, deserving 

of self-determination, has had a huge impact; so much so that it appears 

consistent that in the exceptional case that an individual social organism loses 

its capacity through a particular procedure, its lack of capacity is no longer 

seen as flowing from the [648] nature of a legal person but is stated to be a 

degeneration of its nature. 

Thus, the restriction of a corporation’s autonomy is today seen as no more 

than an expression of the subordination of all other collective persons under 

the supreme collective person in the legal order. 

When enquiring as to the forms of this bond, one should first and foremost set 

to one side intervention in the form and content of corporate acts by the state 

in its capacity as legislator. For here we are concerned not with a particular 

relationship of the state to corporations, but only with the general relationship 

of the legal order to collective life. If collective life is capable of state 

determination and limitation at all, then such rules can be made by the state as 

part of its general legislative function. The modern state can regulate all 

corporate intention and action through its formal legislative omnipotence, 

without considering other limits, such as the limit formed by the rationale of a 

legal concept. In this way, the state can first, from an internal perspective, 

replace corporations’ constitutions and customary law with legislation, and 

second draw the line between its own authority and that of other collective 

entities. In using legislation, and thus using [649] its own legislative organs, 

the state shapes and serves the legal order by bringing the postulates of a 

conception of reason into law – law to which it, too, is subject. In using its 

legislative power, the state thus does not impose its own intentions on other 



social organisms; rather, the state here plays the role of supreme official of the 

law, which binds collective persons even in their internal affairs. 

Equally, the impact of the state’s role as judge cannot be considered a 

restriction of corporate intention and action by a superior body. For 

adjudication merely declares that the binding restrictions set by the law are 

applicable in individual cases. As the supreme guardian of the legal order, the 

state thus has the last say also in matters of corporate life. In particular, it also 

assumes the role of, on the one hand, resolving internal disputes between 

collective persons and their members judicially or by corporate self-

determination, and on the other hand to resolve doubts as to the boundaries 

between its own sphere of authority and that of corpora[650]tions. However, 

by thus acting as an official of the law that binds even itself, and that, 

following the rule of law, proceeds through its independent judicial organs in 

a pre-determined manner, the state does not impose its own intentions on the 

internal life of corporations, but merely realises the law’s binding force over 

this life.[651] 

In contrast, the state does impose its own intentions, in the sense of restricting 

the self-determination of its subordinate collective entities, in its 

administrative role. For in its administrative role it has freedom, subject only 

to satisfying legal grounds and respecting legal limits, to directly exert its own 

intentions on every corporation. To the extent that collective persons are equal 

to individuals, they too are only affected by the state in their external 

behaviour. Vice versa, [652] its life is absorbed in the internal life of the state 

to the extent that a collective person or its organ merely functions as a state 

organ, performing state functions. Only to the extent that a collective person 

is accorded its own sphere of autonomy, yet that the state reserves power over 

collective life in this sphere, does the particular administrative activity that 

consists in the inner bond of subordinate corporations to a superior order 



manifest itself. 

This administrative activity is today generally described as supervision 

(Aufsicht). If it is to respect the rule of law, it can only be carried out within 

the limits of fixed legal norms, which legislation must create and case law 

must enforce. In other ways, however, [653] this supervision is very diversely 

fashioned and many-layered. 

To begin with, constant state supervision generally still exists only for public 

corporations, while as regards private corporations modern law tends to leave 

the normal course of corporate life to unfold by itself, and only to intervene in 

particular case of exceptional need. 

Wherever state supervision protects the public interest, [654] it may act on its 

own initiative. But in many cases, where the public interest is of secondary 

importance, the involvement of the state is dependent on the petition of an 

interested party. In particular, such a restriction of state initiative is 

encountered in the case of purely private associations. 

Further, even today the state is to a large extent also called on to assess the 

practicability of corporate actions subject to its supervision. However, in 

[655] contrast to police states, rule of law states regularly check only the 

legality of behaviour, not only for private, but even for public corporations. In 

principle, every collective person today thus retains its own sphere of 

autonomy, while the state’s intentions only interfere in its internal life in 

particular cases. [656] 

Furthermore, the extent of state supervision frequently depends on the nature 

of the corporate activity in question. First, it may be directed at ensuring 

negative behaviour of collective persons (omissions). This encapsulates the 

entirety of corporate life; the state ensures that corporations do not exceed 



their allocated sphere, and in particular that they do not pursue activities 

foreign to their objects. The state may moreover, in various contexts, have to 

demand and enforce that corporations desist from individual acts that are 

illegal or contrary to their objects. However, [657] supervision may also be 

directed at bringing about positive behaviour of its subordinate collective 

persons (acts). This extends to the totality of corporate life to the extent that 

the state must, in the public interest, encourage corporations to perform their 

function or the core of their function. This often applies to public 

corporations, whose function is imposed on them as a public duty to the state. 

There are a multitude of other [658] ways that the state may intervene to bring 

about particular corporate actions, whether there is a legal duty to perform 

these or it is merely instrumental to do so. Depending on whether negative or 

positive behaviour is demanded, supervision will be expressed in the form of 

proscribing or prescribing behaviour. To the extent that state cooperation 

may be required to permit particular acts or omissions, supervision may 

consist of granting privileges. 

Finally, with regard to these differences, the legal [659] means available for 

the state to carry out its supervision are very heterogeneous. A general 

prerequisite for any supervisory activity is obtaining information on the 

activities in question. If supervisory legislation is adequate, it must thus 

contain a right to information, which manifests itself in various kinds of 

corporate duty, partly to give information on events in and conditions of their 

internal lives and partly to permit state access to information on their 

activities. Besides this, the means of supervision should be divided, above all, 

into remedial and preventive measures, according to whether they only come 

into force in the event of improper activity or whether, in order to prevent 

such activity, they already restrict corporate independence in the ordinary 

course of corporate activity. The main difference between [660] older and 



more recent law is that preventive measures are increasingly restricted to 

particular, exceptional cases. 

Remedial forms of supervision can in turn be divided into two types, 

according to whether the state merely acts to make the corporation form and 

execute the proper intention or whether it automatically corrects and replaces 

the improper corporate intention with its own intention. 

The first group consists of coercive rules, which leave the formal 

independence of a collective person’s internal life untouched, but in effect 

deter or promote particular collective intentions. For by not merely subjecting 

corporations to the usual sanctions applicable to individuals, but specifically 

subjecting collective persons’ internal, intention-forming processes to external 

coercion, the state, without penetrating these processes directly, nevertheless 

exposes the particular bond of corporations’ internal processes to a superior 

entity. Such an element is present in every coercive rule deterring or 

promoting certain acts of corporate organs or members, influencing the 

intention-forming processes of social organisms. Thus, it is present even in 

coercive rules through which the state threatens punishment for breaches of 

[661] corporate rules or provides special means of enforcement for non-

fulfilment of duties arising in a corporate context. The element is of increased 

importance where corporations are directly coerced into acts or omissions; 

supervisory authorities bring this coercion to bear against holders of corporate 

offices through decrees or through the enforcement of prescriptions or 

proscriptions by means of administrative penalties or other measures. It can 

be seen at its most powerful, however, in the state’s ability to [662] enforce 

particular corporate behaviour by threatening to directly sanction the 

corporation itself, particularly by threatening to entirely dissolve the 

corporation. [663] 



Remedial means of supervision consist in state acts of intervention that 

directly replace a collective person’s intention with a superior authority’s 

intention. This system of regulation, although it does not affect collective 

persons’ independence within their legitimate sphere, does to a certain extent 

make them formally dependent on the intentions of the state. 

In the first instance, this includes intervention aiming to remedy improper 

corporate acts. As soon as state power goes beyond merely demanding that a 

corporation revokes a resolution or rescinding a resolution by usual means, 

but rather overrides a corporation's resolution through its own, it has the 

power to restrict corporate intention and action by the imposition of its own 

superior intention. In particular, such forms of intervention are encountered in 

the form of suspension or avoidance of corporate resolutions by supervisory 

authorities themselves.  

A far more important role is played by inter[664]vention aiming to bring 

about proper corporate acts. In these cases, state intention is not merely 

imposed on the corporation as a restrictive force, but as a positive force, 

meaning that the state directly intends and acts on behalf of the corporation, in 

place of a non-existent or improperly functioning corporate organ. The 

superior organism here acts vicariously for the subordinate organism that is 

part of it, and thus lets its own life stream into it, in order to overcome an 

obstacle or defect in it. The independence of the subordinate corporation is 

breached in differing ways. Often, state activity consists merely in the grant of 

exceptional competences to corporate organs, as for example where 

supervisory authorities grant a minority the right to call a general meeting. In 

other cases, the state intervenes by itself bringing a corporate organ into 

action, for example by itself calling a general meeting or a representative 

committee. Beyond this, it often exercises the power to overcome unbearable 

defects by [665] itself, for example to appoint an interim board, auditors or 



representatives to conduct litigation. Vice versa, the state can in certain 

circumstances suspend or completely disband a corporate organ. As regards 

public law corporations, however, the state can, even today, [666] itself 

directly carry out internal administrative actions incumbent on a corporate 

organ, for example by forcibly adding items to a local authority’s budget. In 

particular, state powers of intervention culminate in the capacity, in the most 

extreme cases, to revoke an unfit organ’s ability to manage itself and instead 

impose state administration; while this unusual condition persists, a state 

organ is thus introduced into the corporate organism’s structure, functioning 

in place of its own organ. 

In contrast to all these supervisions, preventive means of supervision already 

restrict corporations’ independence in the ordinary course of their activities. 

By making the validity of corporate acts dependent on state cooperation, they 

leave the collective person without full capacity to intend and act. [667] For 

the corporation is here itself incapable of particular intentions and acts, but is 

capable only with the aid of the state’s own intentional acts. 

Above all, this applies to the extent that a corporate resolution requires state 

approval for validity. In the police state or paternalistic state, every important 

act of a legal person was generally dependent on state approval. Conversely, 

modern legislation has generally freed private corporations from such bonds. 

Nevertheless, the laws on mortmain, which restrict capacity to acquire rights 

by gift or will in all or particular cases, and restricted capacity to acquire 

rights over land at all, partially affect all legal persons, and generally at least 

church cor[668]porations and pia corpora (pious corporations), without 

regard to whether they belong to public or private law. Recently, the state has 

even removed the once extensive need for approval for public corporations, 

although it has retained the need for approval for a number of important acts. 

Thus, even today, corporations in many cases lack legal capacity to carry out 



certain acts without state approval, while individuals may perform these acts 

without such a restriction. Aside from the statutes of mortmain, this includes, 

for example, some dispositions of property (such as disposing of or 

encumbering property of particular historical or artistic value), the creation of 

particular obligations (such as issuing bonds and giving guarantees) or 

particular dispositions on use of corporate assets, including conduct of legal 

proceedings and arrangements with creditors. Equally, state ap[669]proval is 

often required to perfect acts that, as expressions specifically of collective life, 

can only be executed by collective persons. This is generally encountered in 

corporate constitutions, and beyond this when seeking financial contributions, 

appointing directors and in some other acts of self-administration. In all these 

cases, the restriction of corporate capacity for intention and action is of the 

same formal nature, but can [670] have differing substantive significance 

depending on whether the state can decide freely whether to grant its approval 

or not, or whether it is bound to decide a certain way. 

Moreover, preventive supervision can manifest itself through other means, 

which can be of a greater or lesser significance than the need for supervisory 

approval. On the one hand, the state has a right to object to particular possible 

contents of corporate resolutions as they are formed. On the other hand, the 

state also reserves the power to determine the content of collective intention, 

or to choose between different options presented by collective intention. 

However, in cases of preventive supervision, corporate intention is never 

replaced, but merely complemented by state intention. Accordingly, 

supervision never goes so far as to cure an [671] internal defect in the 

formation of corporate intention by state approval. If the state is indeed 

empowered through legislation or a constitution to unilaterally intend and act 

on behalf of a corporation in its normal course of activity, it is no longer 

merely hierarchically superior to it, but also a part of it. This incorporates a 



state element into the association, which alters the concept of the association 

in terms of its institutional nature. 

[672] It flows from the exposition above that the legal norms determining the 

bond of corporations to higher corporations involve many individual rights 

and duties. These vary greatly in their content. Ultimately, however, they are 

the expression of two opposing fundamental rights: the right of the superior 

collective person in the personality of its collective members and the rights of 

the subordinate collective persons to the freedom of their own personality. In 

the context of the bond of legal persons to the state, the former is described as 

corporate sovereignty (or as the case may be sovereignty of churches, regions, 

charitable foundations etc.) and the latter as the corporate (or as the case may 

be church, regional, charitable foundation etc.) right to self-administration. 

 


