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Chapter II – The Non-Law Hypothesis1 
 

[25] 
Dogmatic jurists think that, even if all is not law, law’s role is to be everywhere, 
enveloping all, ideally supporting everything and everyone. For them, law reigns both 
as an ideal and as a postulate of panjurism. A theory such as the universality of the right 
to punish (in international criminal law) naively betrays this fundamental panjurism.  

Legal sociology, from the time it took its first steps, would have often been 
inclined to the same attitude. Since it viewed the legal form to be the most accomplished 
social form (because of its capacity for organised sanction), it seemed to legal sociology 
that as society was everywhere, the law should not be absent from anywhere. Legal 
sociology thus conceived of the law as a seamless web. 

With advanced maturity, today’s legal sociology has a better understanding and 
has ceased to claim that the law has such a divine ubiquity. It recognises that the social 
domain is not entirely juridical and that there are even persons and relationships which 
escape law because the individuals involved are not socialised. As such it concedes that 
law does not permeate all aspects of life and that there are gaps in the law in all societies. 
It thus proposes, at least as a hypothesis, that sitting alongside law is non-law.  

Non-law, if one is to give it a preliminary definition, is the absence of law in a 
certain number of types of human relationship where there could [26] theoretically be 
reason for it to be present. If correctly understood, this is, of course, not anti-law, i.e. 
unjust law, the latter being a phenomenon of positive law.2 It is not a sub-law either, 

	
1 This text appeared for the first time in les Archives de philosophie du droit, 1963, Sirey, edit. 
and at that time shocked my friend Charles EISENMANN, admirer and translator of Kelsen’s 
Pure Theory of Law. Cf. le Dictionnaire encyclopédique de théorie et de sociologie du droit, 2nd 
ed., 1993, see non-law, the article of André-Jean ARNAUD; and in Revue de Recherche 
Juridique, Droit prospectif, 1995 (1), p. 13 et seq., the meticulous critique of Alain SÉRIAUX. Not 
forgetting savant psychoanalyst Jean PÉRIN’s article overflowing with humour, in the Journal 
français de psychiatrie, n° 12, 4e trim. 2000, p. 19-23: ‘L'a-droit ou un espace vert pour la 
psychanalyse’. 
2 (This confusion, however, has sometimes been made, the expression non-law (Nicht Recht 
= Unrecht) being thus employed to describe a factual situation where there is only an 
appearance of law (thus, following this point of view, Nazi or Stalinist law). It goes without 



such as that which is to be found in the subculture of certain groups. The phenomena 
we qualify as infra-legal – folkloric law, or that of customs of workers (in the meaning 
which gave them Maxime Leroy) – appear to be of a lower order, or at least imperfect 
law (because it is not State-made law): in any case, these are also positive phenomena. 
Non-law, on the other hand, is a negativity, having a characteristic of absence.  

Two thoughts can be put forward at this stage: one which aggravates the 
hypothesis’ difficulty, the other reducing it somewhat. 

The difficulty-increasing thought is that non-law is not simply all that is not 
legal disputes. The law is obviously experienced by most individuals without there 
being a resort to legal proceedings. It is the case that almost all legal relationships are 
built, proceed, and come to a close amicably, with a minimum of sociability. This is 
why legal sociology poses almost axiomatically that disputes – an ‘illness’ – are a 
corner of the law infinitely smaller than the law itself. But the non-law hypothesis does 
not boil down to only being all that is not legal disputes: it has the much more serious 
connotation that a person could well not even need law.  
  The difficulty-reducing thought is that the difference between law and non-law, 
if ever there was one, is quite often a matter of degree: more legal or less legal. This 
continuum from one order to another is legitimate from a sociological point of view, 
because from such a point of view the law present in a category of human relationships 
can be conceived as a statistic, susceptible to being more or less. When we speak of 
non-law, it is permissible to understand it not as an absolute legal void, but as a more 
or less considerable fall in legal pressure. This introduction of relativity is able to 
dissipate the philosophical torment provoked by the concept of an absolute void.  
 [27]Even with these clarifications there remains, however, a lot of vagueness. 
To give the hypothesis’ true and advanced meaning, it is important to go further than 
simply observing the coexistence of law with other systems of norms. The content of 
this observation is extremely banal. It is banal to imagine the law as a thin layer on the 
surface of humanity or – to use an equally common metaphor – as the visible part of 
the iceberg symbolising the entirety of social relationships.3 Even the dogmatic jurists 
are aware of this: even if they wish the law to be everywhere, they hasten however to 
add, because they are moralistic, that the law is not everything: Quid leges sine 
moribus? A classic exercise for them is to distinguish morality from law (as two 

	
saying that this is an entirely distinct meaning to that which is proposed here. This supposed 
state of legal perversity should rather be associated with the Dysnomia that depicts Hesiod — 
which was give life by Goddess Night in the middle of disasters and wars. L'Unrecht in the 
Hegelian sense, (Principles of Legal Philosophy § 82), results from yet another thing than this 
perverse injustice, something rather more fortuitous, and more morally neutral: there we 
think of a wrong innocently caused (unbefangenes Unrecht, § 84; cf. E. FLEISCHMANN, La 
philosophie politique de Hegel, 1964, p. 106). The non-law here theorised draws closer to what 
JHERING meant (Scherz und Ernst, p. 321), following SAVIGNY, by Nicht Recht: circumstances 
which are not affected by law. 
  
3 DAHRENDORF (in a time when he was not yet Lord D.), ’Ueber Gestalt und Bedeutung des 
Rechts in der modernen Gesellschaft’. Hamburger Jahrbuch für Wirtschafts- und 
Gesellschaftspolitik, 7th year (1962). 



concentric circles). American sociologists use more modern conceptual tools, in 
distinguishing folkways, mores and law (law as such, mores being rules of social 
morality such as the rule that obliges the seducer to marry the woman he seduces; 
folkways being the ways of living, for example the wearing of a tie by a bourgeois). But 
the fundamental observation is always the same: law is not alone, existing alongside 
other systems of norms.  
 These rules of conduct which are not law already represent, in a sense, a meeting 
with non-law. Without getting to the heart of the matter, we shall limit ourselves to 
recognising the statistical presence of non-legal rules, alongside law; we shall measure 
them up to law; we shall attempt to grasp what separates them from law (this in the end 
boiling down to looking for the – highly evasive – criterion of juridicity). All of this 
has its importance. But what is it? In studying non-law, it appears logical to begin with 
the void, the absence, leaving until later the discovery of what takes the place of law. 
What is essential in the non-law hypothesis is the movement from law to non-law, the 
abandoning by the law of ground it once occupied or would have been competent to 
occupy. Non-law, in its most meaningful sense, is the withdrawal or retreat of law. In 
using a sociological approach of citing many phenomena, an attack is launched on the 
abstract concept of non-law: We will just argue that the phenomena of non-law are the 
mechanisms by which the law retreats.  
 How does this happen? Is there a single explanation? Sociological theory must 
first list the phenomena of non-law; it is only then, with prudence, that it can begin to 
try to find meaning.  
 
[28] 

I. A LIST OF NON-LAW PHENOMENA 
 
The heterogeneity of examples that exist invites us to attempt a classification. It cannot 
be too superficial and must be of some utility to future work! It appears that non-law is 
sometimes an objective given in a society, and at other times subjectively chosen by the 
individual. 
 

NON-LAW AS A SOCIAL GIVEN 
 

As opposed to dogmatic jurists who assume the continuity of objective law, we must 
observe large intervals of non-law in objective law. It would be normal to impute the 
phenomenon to antagonistic forces which roll back the law. But these are not always 
exterior to law; they can reside within law itself and even in the wishes or goals of law. 
Taking this triple distinction in reverse, we will encounter successively: 1. Non-law by 
the law’s self-limitation; 2. Non-law by the law’s self-neutralisation; 3. Non-law by 
resistance to the law. 
 
a) The law’s self-limitation. The law sometimes limits itself and paradoxically sets up 
what could be called legal institutions of non-law. In its continuum of social control, it 
arranges, very intentionally, green spaces and rest time. 



  
1. Non-legal domains exist. Such is the case with asylum law, under the many forms 
which it has adopted in history. This so-called right can in reality be seen as the 
recognition of an island of non-law (in criminal law). Non-law has made a remarkable 
return under the Fifth Republic: buildings – the Sorbonne in May 1968 and, on 
numerous occasions, churches have harboured immigrants without documentation – 
have invoked a sacred aura (the sacredness of knowledge or grace) to claim to be 
exempt from police action. It may however be that the phenomenon had less to do with 
an enthusiastic surge of non-law than being an archetypal eruption of medieval law in 
consciences that had stayed more ecclesiastical than we had thought. If an example is 
necessary, the most banal will be the most convincing: it is still the case today that a 
man’s home is his castle; and although the law can occasionally enter by means of a 
search or arrest warrant, the obligations which law can place here are much less heavy 
than in the streets or public places. One further dash of non-law in our law: when 
criminal law makes fair warning a constitutive element of certain offences, it admits a 
contrario that for that specific segment of the law there exists hiding places of non-law.  
 
[29]2. Times of non-law also exist. As opposed to the view held by legal dogmatists, it 
should be noted that the intensity of law (the social pressure of law) is not equal over 
time.  
The judicial calendar of ancient Rome bears witness, with its unlucky days, where legal 
actions were shut out.4 According to P.F. Girard, with an overly positivist mind-set, this 
calendar would have only been a royal agenda in the beginning: the unlucky days were 
those where the king did not have time for legis actiones as he was required elsewhere. 
Others less impervious to magic scrutinise the taboos from whence it is possible that 
the aversion to procedure arose from time to time. But beyond these secondary 
explanations, the sociological truth is that law cannot have a continuous presence in the 
life of people. Holidays from law are a necessity for social hygiene.  
 There still exists today a legal calendar. Sundays and bank holidays, nights (art. 
664 of the civil procedure code), the deepest winter (art. L. 613.3 of the construction 
and dwellings code) are not entirely juridical. Not all implementing acts are authorised 
at this time. These are moments when there is a relaxation of law’s social pressure, and 
are, to an extent, intervals of non-law.  
 Periods of social licence are also derived from the same need. In the same way 
antiquity institutionalised such periods, principally in Saturnalia festivals,5 were they 
represented a reversal of current morality. They moreover represented the suspension 
of legal rules (with the masters serving the slaves for example), that is to say the 
periodical insertion of non-law in daily life.  

	
4 Cf. H. LEVY-BRUHL, Recherches sur les actions de la loi, 1960, p. 104 et s.; and the admirable 
article of P. BRAUN, Les tabous des feriae, A.S., 1959, p. 49 et s., especially p. 68 et s. 
5 Cf. BRAUN, loc. cit., p. 77 et s. 



 Across the Christian West, the Carnival has prolonged this double tradition: as 
a period of moral slackening, it is a partial period of non-law which remains.6 For a 
long time it appeared to confer on its participants a right to insult, this amounting to 
criminal non-law, a non-prosecution of slander and defamation. Even today, at least 
where it has not fallen into disuse, it has the effect of suspending police rules banning 
gatherings and noise at night.  
 Perhaps more purely non-law was the sleeping law phenomenon, long ago 
observed in Tonkin:7 for some days, the great seal of the courts would remain locked 
away, the effigy below; the courts were shut; no crimes nor torts (except for violent 
[30] crimes) were prosecuted. It was very much a holiday from law, or more precisely 
it was that the law had put itself on leave, as if it has a vague inkling that it needed to 
do so for psychotherapeutic reasons.  
 
3. A time and place of non-law materialises law’s self-limitation. But this self-limitation 
can also be entirely intellectual. What is meant by intellectual non-law is a legal regime 
where there are gaps in the law with the extension of rules by analogy being banned, 
certain situations thus not being conceptually within the scope of law. Article 4 of the 
Code civil, following a panjudicial interpretation which prevailed at the time, excluded 
such a regime from private law. On the contrary, the consequence of the liberal 
principle of the legality of crimes and punishments (as posited in article 4 of the Code 
pénal, article 111-3 in the new version) is the discontinuity of criminal law. By this 
principle, modern criminal law is made up of a grid, a net, where there are infinitely 
more gaps than solid lines. The maxim ‘all that is not banned is permitted’ is apt. ‘All 
that is not expressly brought within the bounds of law is non-law’, law appearing to be 
the exception, non-law being the norm. A lot of actions which thus slip through the 
criminal law net are entirely blameless. But there are others which are morally 
reprehensible, and only have a ban on analogical reasoning to thank for not being 
treated as criminal offences. For their part, the critics of the liberal principle speak of 
‘unpunishable crimes’.8 It could not be put into sharper relief that such actions are 
rationally within the bounds of law and that despite that, for contingent reasons, the law 
does not interfere.9  
 

	
6 Cf. VAN GENNEP, Manuel de folklore français contemporain, 1947, t. I, 3, p. 881, 981, 1068 et 
s 
7 V. R. CAILLOIS, L'homme et le sacré, 1939, p. 124. 
8 V. STANCIU, La criminalité impunissable, IIIe congrès international de Criminologie, London, 
1955. 
9 One could object that the non-law hypothesis does not add anything to the longstanding 
legal lacunae theory (Rechtslücken). However, the difference is considerable. It is a difference 
in viewpoint: dogmatic theory views legal lacunae with unease, and does not rest until they 
are filled, while sociological theory views non-law created by the regime of legality as a natural 
phenomenon, and that we must not go further than noting as such (cf. PERELMAN, TERRÉ and 
others, Le problème des lacunes en droit, Brussels, 1968). 



b) Law’s self-neutralisation. Excuse the barbarism! It means that the law requires self-
destruction, just as the serpent devours its tail. In an immense number of cases, the law 
devours legal phenomena, neutralising their juridicity. However, it is not law’s aim. 
The holes of non-law are dug out by law’s internal contradictions. Here are two 
examples: 
 
[31]1.) Requiring proof rejects as outside of the law everything which cannot be proven: 
idem est non esse aut non probari (not having a right and not being able to prove it, 
even if one is entitled to it, is one and the same thing). And yet for an infinite number 
of legal operations (such as retailing of staple supplies), there is no proof, or only very 
transient proof (a memory which could have induced the other party to admit, but which 
is gone after several days).  
 
2.) The requirement of a human intervention to effectuate the law tends to reject 
everything with less than this human intervention as outside of the law. The law is not 
an automaton and can only be brought about by a human intermediary; and yet human 
action is submitted to the higher law of there being an interest.  Even if done amicably, 
but even more so when it is dispute-based, the realisation of law is money and time 
consuming (the second of these, of course, also being money consuming). No one will 
enforce an interest, or even try to vindicate the interest amicably, if it is very small: 
there is no point; the interest protected by the law, and thus the law, would be 
neutralised by the cost involved. There thus exists a series of legal thresholds that most 
social relationships do not cross:10 this is the reason why, for example, it would be 
difficult for a law of retail sale of lettuce to develop, or likewise a law of furtum usus 
with regard to reading a newspaper on the magazine stand of a shop without paying. 
Legal rules regulating these matters are theoretically imaginable; however, they would 
be afflicted with an incapacity from birth in terms of having any effect in practice. This 
would only seem to create a slight friction in the smooth running of the legal machine. 
However, the study of friction is part of mechanics.  
 
c) Non-law by resistance to the law. Sociology of law is far removed from the position 
of dogmatic jurists, for whom not applying the law cannot be anything other than 
accidental and a cause for censure. It treats equally law and law’s obstacles. It 
nevertheless takes all of law’s obstacles as creating non-law. The necessity of this 
distinction is one of the more delicate parts of the theory.  

	
10 The law sometimes puts in place these thresholds itself, and with regard to these, we can 
make use of a new expression – non-law legal institutions. This notably would explain the 
classical notion of bonus dolus: a deception too insignificant to be treated by the law as 
vitiating consent. There is by the same token penal laws which have made threshold level of 
hard a constitutive element of the offence (see for example art. 6 Soviet penal code of 1926; 
art. 757 of the Spanish penal code of 1928: en France, the discretionary prosecution principle 
suffices to this end). The maxim De minimis non curat praetor is also brought to mind. Cf. infra, 
p. 74. 



 Violations of the law are not definitely non-law by the sole fact that they are 
violations of the law. Without going into the views of Adamson Hoebel, who suggests 
that a rule no better proves itself [32] to be a legal rule than when it is violated,11 one 
must recognise that the legal rule and its violation (a criminal offence, a void contract) 
are a conceptual pair, which together are the complete picture of law. Breaking the law 
is still an action in the legal domain, in its own way.  

If one wishes to delimit what is non-law in violations of the law, and more 
generally moreover, in all types of legal inefficacity (of which there are different sorts: 
ineffectiveness because of ignorance, timidity, impecuniosity), one must not 
concentrate on those who have broken the law, but instead on the law itself. Why is it 
not the case that criminality, which is de jure punishable, but not in fact punished, 
constitutes non-law? Because the authorities still seek to enforce the law, even if in 
vain. In order to identify what is non-law, a double-criteria is proposed: it must 
cumulatively be the case that the law has given up on dealing with the situation, and 
that this giving up is general in character. In the case of unpunished criminality, the law 
has not given up on going after and punishing offenders, and even if it happens that the 
public prosecutor does not prosecute by virtue of the discretionary prosecution 
principle, this only operates with regard to a particular case. Forests provide a good 
example that tests these double-criteria. Although in the peaceable France of today a 
few wrongdoers hide deep in the woods, we do not deduce from this that thick copses 
are an instance of non-law because they hinder the application of law. But it was very 
much the case that the impenetrable forests of the Middle Ages, where lived an outlaw 
people, constituted blocks of non-law. The law completely gave up on these areas, 
admitting limits to the spheres that it covered.12 

One cannot help but comment at this juncture on a present-day phenomenon 
which is strongly suspected to be non-law, the expression having been applied to it 
since 1990 in political discourse. Certain districts of, for example, poor suburbs in the 
Paris region, but also around Lyon, Marseille and other big cities, have frequently been 
considered as places of non-law, because of the delinquency and the violence which 
exists there. Non-law because the Rule of Law, in terms of its most conspicuous organs 
– police, courts – no longer exists there; a small but striking sign of this is that bus 
drivers have succeeded in rerouting their journeys. This is illustrative of a situation of 
non-law: law has left a space where in theory it should be present.  

[33]The analysis must nevertheless remain prudent, and it is probable that the 
same analysis is not suitable for all cases. There are districts of immigrants who, in 
withdrawing into their own identities, constitute ghettos: a ghetto has its own custom 

	
11 A rule of social conduct which is never violated cannot be anything more than an almighty 
moral rule. It is the eventual application of a legal sanction after (always unpredictable) legal 
proceedings which reveals whether it is a legal rule. Cf. Adamson HOEBEL, The Law of Primitive 
Man, 1954, p. 37. 
12  Marronage at the time of colonial slavery gave rise to a comparable phenomenon: a 
community of maroons lived outside of the law in refuge zones (V. DEBBASCH, Le marronnage; 
essai sur la désertion de l’esclave antillais, A.S., 1961, p. 1 et s. especially p. 56, 89 et s. et 1962, 
p. 117 et s.).	



and judges, thus law, even if foreign; the phenomenon is one of legal pluralism, not of 
non-law. Besides, these types of lack or deficiency in the law would need to be 
evaluated more closely. It does not appear that the Civil Registrar has ever ceased to 
function and social benefit continues to be received, even if taxes are not paid in return. 
The general image is, rather than non-law, one of violations of the law, obstacles to its 
execution, imperfectly combatted.  

Local dysfunctionality does not prevent a modern society from being dominated 
by its economy, and even by a market economy. Also, can we really expect that the 
most lively pockets of non-law, if they are to form, to originate in economic anomalies? 
We must distinguish once more. Handymen working ‘off the book’ and vendors selling 
without receipts, here and there, are nothing more than contravening regulation – 
against the law, therefore in peril of the law. It is not non-law. But if such acts increase 
and become a consistent course of conduct and if actors become aware of their 
participation in a coherent system, an underground economy is established, 
independent of the legitimate economy and, by the same token, detached from law, 
which is up above at the surface. Brought about by excesses in regulatory intervention, 
the underground parallel economy could even be the space of non-law promising the 
most enticing future. […] 
 
 
 
[38] 

II – THE INTERPRETATION OF NON-LEGAL PHENOMENA 
 
Sociology, which considers itself competent for fact gathering, feels uncomfortable 
when it comes to adding a degree of intelligibility to these facts. It cannot, however, 
dispense itself of a minimum of philosophical reflection on the relationship [39] of non-
law to law. Because, law and non-law being posited, it is inevitable that the question of 
precedence between them arises. Two questions even, one being primacy within a given 
legal system, the hierarchical relationship, the other being priority in time across a 
series of legal systems, the chronological relationship.  
 

THE HIERARCHICAL RELATIONSHIP BETWEEN LAW AND NON-LAW 
 
In a legal system taken at any point in its lifespan, it is possible to observe pockets, 
often enormous pockets of non-law. But this observation does not give us the essence 
of the phenomena, and thus an attempt to find out which, law or non-law, maintains the 
other would not be a useless exercise. 
 
a) Hypotheses. – Opinion floats between two extremes.   
 
1. On the one hand, it is tempting for jurists to attribute a secondary character to non-
legal phenomena. Legal phenomena, one would explain, create a legal atmosphere, 
which diffuses into what we perceive to be non-legal spaces, and this goes so far that 



these spaces are nonetheless not gaps in the law. On this hypothesis, law would be latent 
to non-legal phenomena, and only this would render them tolerable.  
 Thus the retailing of lettuce – to revert to the previous example – is never the 
subject of litigation and even, if it pleases, never within the bounds of law, because the 
law neither has the time nor the economic strength to shape this operation. But the 
reciprocal confidence which permits the operation to take place without law, and which 
ensures that the seller does not deliver damaged goods and the buyer does not leave 
without paying, rests on a general legal system, always present, even when it is not 
possible for it, in reality, to intervene. Similarly, what keeps the Carnival within the law 
is the universally held belief that the law is ready to return fully armed if excesses were 
to come about (it is the invisible guardian of the peace). Or even, if the law was happy 
to go into hibernation in Tonkin, it did so all the more peacefully certain that it would 
wake itself up at the right moment.   
 And we would say the same for all manifestations of non-law: operations not 
involving law are only feasible when underpinned by law. Is it right to speak of non-
law, even? With regard to this area of action where men are not constrained, because 
the law has evacuated from it, if the law continues to encircle it with it its protection, it 
becomes subjective law, or at the very least a faculty or a freedom, and thus is still law. 
For example, the rule against interpreting by analogy in criminal law is not seen by the 
jurist as causing gaps in the law, quite the contrary, it is seen as the full effect of a civil 
liberty. 
 
[40]2. However, the less dogmatically minded – like the celebrated Tao, who exalts the 
gap and sings the praises of the openings, doors and windows, because they are vital 
parts of the house – prefer to affirm the primacy of non-law and the secondary character 
of legal phenomena.   
 It is important to understand that non-law is neither a void nor chaos. It is a 
world of relationships that the law, when it retreats, does not abandon to dissolution 
and disorder (even in periods said to be of social licence). The ground that it leaves will 
simply be reoccupied by its old occupants; principles of order, peace, and harmony of 
which we suppose to be more or less prior to law in the hypothesis considered. These 
principles flow from many sources.  
 To begin with, they flow from the entire non-legal social domain which does 
the job of law, that is to say from all the non-legal normative systems: folkways, mores, 
to use the categories of American sociology; custom, to borrow another from Italian 
sociology; 13  or quite simply, rules of custom, decorum, courtesy, manners, the 
imperatives of ethics and religion (supposing that morality and religion totally preceded 
society).  
 However, a large part of the non-legal domain appears to escape not only law, 
but society itself; where only relationships between individuals can be observed. And 

	
13 Ambrosetti, Contributi a una fiolosofía del costume, 1959 (C.R., Archives de philosophie du 
droit, 1961, no. 6, p. 255) 



yet, this absolute void of social pressure is by far not enough to make man a wolf to 
other men. Each individual discovers in himself his own break. Which break? 
 It is above all a certain degree of reasonable care. The principle of reasonable 
care has entered into positive law (see art. 14 of the Commercial Code). It cannot be 
underlined enough that it is analogous to that which has governed relationships between 
States for millennia, in the great legal gap far from hidden by public international law. 
But, on a completely different note, it represents a certain human tenderness, a certain 
sympathy for your fellow man, the sociability of the unsocial man. And in the end, love 
(Agape rather than Eros, but why not also Eros?).  
 One could object that these feelings come themselves from society, which has 
impregnated man through law. They would be, in the individual’s mentality, a diffuse 
residue of the conduct to which the law holds us. In other words, in regarding the 
operation of law each becomes in need of the same order in the non-legal domain and 
thus takes the habit of and practices the basic mechanisms of this order: steadiness, 
balance, moderation, and respect [41] for one another. As such, the self-discipline that 
we admire in the non-legal domain is only an imitation or a transposition of collective 
discipline.  
 But this would raise a problem of genetics. If we were to envisage a region not 
governed by law at a moment in time, its internal order would very much seem to us to 
be only determined by phenomena of individual psychology, and if a degree of peace 
and harmony reigned, it would seem (without probing the depths of history) to be so in 
complete independence of law and society.  
 Likewise, if it is permitted to study earthly things without worrying what holds 
the world, why not study the non-legal domain without knowing its origins? At one 
point in time, everything was going in the direction of individuals arranging most of 
their familial and trading relationships outside of the law. They even regarded 
themselves to be a success in life if they never had any interaction with the law. What 
a magnificent slalom! One would have to zigzag through life, without ever being 
confronted by a policeman or a judge. A happy life was one lived as if the law did not 
exist.  
 
b) Verification. – It is immediately recognised that this is not decisive (so much so that 
our dialectic enjoyment is not even close to being exhausted).  
 
1. If we were able to observe the total retreat of law in a given society, we would have 
a crucial experience at our disposal. But history on this subject only offers up limited 
material for observation.14 

	
14 Needless to say that the abolition of law should not be confused with the suspension of 
administering justice. The ancien régime knew parliamentary walkouts which appeared to 
cause great social unrest (perhaps because its proceedings had a much greater impact on life 
than today). But they were only temporary and only affected litigation, a very small part of 
law.  



 In theory, one could conceive that in periods of revolution, the old law would 
be radically abrogated before the promulgation of the new, with the result being a void, 
at least for a period.  
 However, governments in charge, how big their passion may be for societal 
transformation, will always hesitate to create a type of legal no man’s land. They prefer 
to uphold the principle of legal continuity. This was the case during the 1789 
Revolution; the Liberation of 1944 (the block nullification of Vichy legislation on[42]ly 
signified the reestablishment of republican legality, that is the pre-Vichy law, to prevent 
a complete legal vacuum).15  
 
2. It would seem scientific to turn to a statistical analysis to measure the respective 
extents of law and non-law. However, this sort of verification would be uncertain even 
if we were disposed of perfect scientific instruments.16  
 In what may one find a criterion to measure extent? The number of instances of 
each is of little significance as soon as we are comparing dissimilar phenomena, such 
as, for example, the retailing of vegetables (non-law) and the selling of a building (law). 
And if we substituted the number with a monetary evaluation of the phenomena, leaving 
aside all worth which does not have pecuniary expression: how would we know if the 
registration of births and deaths, a domain of law virtually without non-law for the 
French these days, takes a smaller or greater place in their lives than having a voluntary 
transport service? 
 An empirical investigation would probably conclude in observing that, in our 
slowly departing twentieth century, non-law factual situations are, in general, notably 
less common than corresponding legal situations: cohabitation of the elderly, adding 
even cohabitation of the young, remains rarer than marriage;17 fewer factual separations 
than divorces or legal separations; and there are without doubt more children legally 

	
15 On the other hand, a substantiated view on the Soviet Revolution is that in its first phase – 
military communism – War Communism before the codification of the NEP laws – there was 
a moment where law was absent. In this regard, the 22 November 1918 Justice Decree is of 
note, to the effect that tribunals could only apply the laws of the overthrown governments if 
they found them neither abolished by the Revolution nor contrary to the intention of law and 
revolutionary conscience (‘the intention of law’ only ever being able to be a non-legal vapour). 
Especially in this vein a decree of 30 November 1918 is of importance, banning purely and 
simply judges from referring themselves to the laws of the overthrown governments, which 
was interpreted as a complete abrogation of prior law, without anything yet to replace it. 
However, it did not in reality produce an absolute legal void. Other than fragments of law 
being produced by the new regime, judges continued in practice to refer themselves to prior 
law by means of a fiction: the revolutionary consciousness was supposed to appropriate the 
abolished provision that the judge reckoned appropriate to retain.   
16 One must not confuse here either legal disputes (or the absence of disputes) with law (or 
non-law). The yearly justice statistics allow us to calculate that only a very small minority of 
French each year find themselves engaged in legal proceedings. Law, however, extends much 
further than to the realm of litigation. 
17 See for the old style of cohabitation, R. Thery, Le Concubinage en France, R.T., 1960, p. 33 
et s.; and for the cohabitation of the young, M. LERIDON et C. VILLENEUVE-GOKALP, Les nouveaux 
couples, Population, 1988, p. 331 et 1990, 265. 



adopted than informally received. This is not surprising as there is hefty social pressure 
in favour of legally regulated situations. It is simpler on a daily basis for the individual 
in dealing with the bureaucracy of the State to live in legally regulated situations, ‘with 
his papers [43] in order’. It would be bold to conclude that these situations represent 
more than others the sociologic norm, and even more to imagine that they became the 
new natural way of being for man in society.  
 
3. This last remark would suggest shifting the focus of the verification from the 
community to the individual: could we not research by means of extensive surveying 
whether it is law or non-law which has primacy among the motivations of individuals?  
 Although it is not specifically aimed at it, the test devised by Mira y Lopez 
offers us a glimpse of the research possible.18 It is a story which the subject must 
complete, a typical story one might say: a husband loves his wife but she in turn loves 
her lover. Each subject is asked which out of a choice of ten epilogues he would add to 
the end of the story if he was in the place of the cuckold. It is instructive that the only 
absolutely juridical solution, legal separation (the scenario takes place in a country 
where there is canonical indissolubility), was only chosen by 32% of men and 17% of 
women (a very palpable sign of female candidates caring less about legal ‘orderly’ 
status, or it may not be excluded here to see at least vaguely some kind of ranking).19 
In truth, we cannot deduce that this would be the proportion also in real life: the 
response of an individual to a survey at his leisure must not be confused with what his 
actual course of action would be after having consulted parents, friends, and lawyers. 
The relatively reduced place that law appears to occupy for the individual and her 
psyche is, however, still symptomatic.  

	
18 Mira Y LOPEZ, Manuel de psychologie juridique, trad. franc, de Florès, 1959, p. 78 et s. 
19 Correlatively, the typically non-law solution, factual separation, received 19% of the males’ 
support, and 36% of the females’. Among the other solutions proposed, what reveals itself, 
rather than non-law, is non-expunged layers of archaic law: provoke the rival to a dual; kill the 
cheating spouse; retaliate against the rival seducing his wife. These solutions gathered 16% of 
men and 9% of women (this archaic law is above all a masculine law).  


